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| JouRNAL is published 
to advance sound thinking in 
the field of insurance law and 
to review unfolding develop- 
ments of interest and impor- 
tance. Thus the JouRNAL 
presents timely articles on 
subjects of insurance law, di- 
gests of recent decisions, com- 
ments on pending legislation, 
reviews of pertinent legal ar- 
ticles in contemporary publi- 
cations, and other features 
reflecting the changing scene 
of insurance law. 


In the interest of stimulating 
current thought and frank 
discussion of significant topics 
in insurance law, the pages of 
the JourRNAL are made freely 
available. Because of this 
open policy of expression, 
no editorial responsibility is 
assumed for the ideas and 
opinions set forth. On this 
basis contributions are invited. 





XUM 


stenosis iaientadeais 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 
JANUARY 1944 NUMBER 252 


Contents 


Current Thought on Insurance Law PAGE 
A Challenge—Aeronautics........W. Percy McDonald 3 
Workmen’s Compensation Decisions in Ohio 

During 1943 ch iae wats ... Edwin F. Woodle 6 
Store Robbery Policies— Their Coverage and 
Construction ......+.dared Y. Sanders, Jr. 12 


Current Decisions on Insurance Law 
Automobile image ~ Oe 
Fire and Casualty ; 41 
Life, Health and Accident 43 
Negligence (Other than Automobile) ; 52 


Insurance Round Table 
Samuel B. Paul, Esq., of Petersburg, Va. Insurance 


Anti-Trust Case—Past Performance Approach. 
Insurance and Renegotiation. Mortality Tables 
Catch Up with Man. Salesmen’s Commissions. 
War Risk Insurance Changes. .. 


What the Courts Are Doing 
Insurer’s Subrogation Rights against Negligent 
Third Party Igniting Gasoline. Construction 
of Principal Garaging Clause. Nonoccupa- 
tional Policies and Disability Payments. ... 


Digests of Articles on Insurance Law 
Deferred Payment of Policy Proceeds. Insurance 
Arbitrations. Quebec Civil Law of Insurance 
—Proposal for Reform 


Who’s Who in This Issue 


Index for This Issue 





Published monthly by Commerce Clearing House, Inc., 214 N. Michigan 
Ave., Chicago 1, Illinois. Subscription price: $10 per year; single copies, 
price $1. Entered as second-class matter November 3, 1943, at the Post 
Office at Chicago, Illinois, under the Act of March 3, 1879. Copyright 1944, 
by Commerce Clearing House, Inc. All rights reserved, Printed in U.S, A. 








O Loose Leaf... © : 


O CCH fs 





INSURANCE .i 3 
LAW REPORTS f | = 


Va 
= 


eat 
— 
n°) 


reer a ee 
on beer 

a 

» 


THere are individual units of the 3 a 
CCH INSURANCE LAW REPORTS for ‘ om 
the insurance spheres of widest interest. a ~ 
es “AY 

bs 
oS R¢ 
O Each selective loose leaf unit covers mc 
ee ° e ° tw 
the new decisions from all higher juris- q ho 
dictions in its own particular province. . Th 
" in 
P ‘ - i lav 
For selective reporting of new in- } . 
7” : \ 
surance cases, to get the latest decision ‘ 2 
first, depend upon this different, faster He we 
: ss = 6 , : ha 
loose leaf reporter. : pa: 
} ha: 
to 
i ab 
at 
k La 


ERGE) CLEARING HogsE, ING, th 


PUBLISHERS OF LOOSE LEAF LAW BREPORTING SERVICES St: 

New YorK 1 CHICAGO 1 WASHINGTON 4 bes 

Empire STATE BLOG. 214 N. MICHIGAN Ave. MUNSEY BLOG. W: 

O nal 
ma 


































or bwanen 


-<- 


———— ee ee ee 


A Challenge--Aeronautics 


by W. PERCY McDONALD 


ANY will be sur- 

prised to learn that 
the “Special Committee on 
Survey of Sections and 
Committees” at the San 
Francisco meeting of the 
American Bar Association 
(1939) recommended that 
the “Committee on Aero- 
nautics Law” be abolished 
and the work of this Com- 
mittee be transferred to 
the Public Utilities Section. 
Fortunately, this recommen- 
dation was voted down. 
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At the Detroit Convention 
of the American Bar As- 
sociation (1942) not over 


fifteen people attended the W. PERCY McDONALD 


Section of Insurance Law, ‘See “Who’s Who in This Issue,” 
page 60 


Aviation Insurance Law 
Round Table. Twelve 
months later, in Chicago, approximately 
two hundred and fifty sat through a three 
hour program. 


This is a good illustration of how interest 
in Aviation Insurance Law is growing among 
lawyers. 


Aviation’s Growth 


This new interest is not surprising when 
we consider the fact that over $400,000,000 
have gone into airport construction in the 
past three years. The United States now 
has approximately 3,000 civil airports. Prior 
to Pearl Harbor, the Aviation Industry was 
a billion dollar business; today, it represents 
a twenty billion investment. 


Landing fields suitable for transport air- 
craft have increased from 660 to 940 during 
the current year. It is estimated by Charles 
I. Stanton, Administrator, Civil Acronautics, 
that for the early post war years, the United 
States will have need for double this num- 
ber of airports. 


War Training Service of the Civil Aero- 
nautics Administration has given approxi- 
mately 250,000 flight courses to Army and 
Navy Cadets. The number of pilots holding 





Civil Aeronautics Adminis- 
tration certificates has in- 
creased from 110,510 in 1942, 
to 124,050 in 1943. Every 
one of these boys and girls 
represents an individual who 
will be interested in post 
war aviation. 


Hurdreds of applications 
for Feeder-Pick-Up Certifi- 
cates have been filed in the 
past twelve months, seeking 
rights of more than 425,000 
miles. 


Demand for 
Legal Services 


This sudden development is 
a challenge to the legal pro- 
fession. A lawyer will not 
have to be a full time air 
lines attorney before avia- 
tion legal problems confront him. The 
average practitioner is bound to be in the 
picture; he will be representing political 
subdivisions owning and operating airports, 
property owners whose property is being 
zoned, base operators, private flyers, avi- 
ation manufacturers, insurance companies 
writing cargo and passenger insurance, work- 
men’s compensation for air transport em- 
ployees, life insurance companies with their 
aviation riders, conditions, limitations and 
restrictions, accident insurance companies, and 
will be serving as State or Federal Legisla- 
tors considering aviation legislation or taxa- 
tion of air lines. The list could be continued 
indefinitely but these few illustrations show 
why the profession must be ready. 


Proposed Legislation 


Certain bills that have been introduced 
in the 78th Congress concerning Aviation 
Insurance, have been provocative of dis- 
cussion and created wide interest with 
lawyers interested in the Aviation Insur- 
ance Law, throughout commercial aviation 
and the aviation insurance markets. 


Legal publications, aviation industry publi- 
cations, publications dedicated to the insur- 
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ance industry and the public press have 
carried comments on the proposed legis- 
lation. 


Insurance Provisions of the Lea Bill 


H. R. 3420 (this was formerly H. R. 1012, 
originally introduced on the 11th day of 
January, 1943 by Mr. Lea as a bill to amend 
the Civil Aeronautics Act of 1938) calls 
for an investigation and report to the Civil 
Aeronautics Commission as to matters af- 
fecting aviation insurance and reinsurance. 


The text of its insurance provisions are: 


“Section 1106 (a) The Commission shall, 
to the extent feasible, keep itself informed 
concerning the business of insuring and 
reinsuring aviation risks. Persons engaged 
in such business shall furnish to the Com- 
mission such information as it may from 
time to time require, in the form and man- 
ner prescribed by it. 


“Consultation with State Agencies— 


“(b) The Commission is authorized and 
directed to consult with and make recom- 
mendations to the agencies of the various 
States having jurisdiction to regulate per- 
sons engaged in the business of insuring 
and reinsuring aviation risks concerning the 
adequacy and reasonableness of insurance 
and reinsurance written for such risks. 


“Reports to Congress— 


“(c) The Commission shall from time to 
time report to Congress concerning the ade- 
quacy and reasonableness of aviation insur- 
ance and reinsurance available to persons 
engaged in civil aeronautits, the question 
whether the aviation reinsurance market 
is consistent with the public interest, the 
relationship between persons engaged in the 
business of aviation insurance or reinsur- 
ance and persons engaged in air commerce, 
and such other matters relating to such 
insurance and reinsurance as it may deem 
to be appropriate. The Commission shall 
report back to Congress at the earliest 
practicable date concerning the advisability 
and the cost of provision by the Govern- 
ment of the United States of reinsurance 
for aviation risks.” 


‘ 


Report of the Committee on 
Interstate and Foreign Commerce 


The Report prepared by the Committee on 
Interstate and Foreign Commerce to ac- 
company H. R. 1012 (which is now 3420) 
went into the question of liability of car- 
riers by air to passengers and shippers and 
to persons and property owners on the 
ground and the related question of compul- 
sory insurance. 
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Federal Air and War Risk Insurance 


Chairman Lea of the Interstate and For- 
eign Commerce Committee on February 
25, 1943 introduced H. R. 1992. This Bill! 
empowers the Authority 


“to provide air insurance and reinsurance 
against loss or damage by the risks of war 
and reinsurance against loss or damage by 
air risks, as prescribed in this title, when- 
ever it appears to the Authority that (1) 
such insurance adequate for the needs of 
interstate air commerce, overseas air com- 
merce, or foreign air commerce, or of other 
commerce by air deemed by the Authority 
to be in the interest of the present or future 
national defense, Postal Service, or com- 
merce, of the United States, cannot be ob- 
tained on reasonable terms and conditions 
from companies authorized to do an insur- 
ance business in a State of the United States, 
or (2) the furnishing by the Authority of 
such insurance or reinsurance with respect 
to any such commerce at nominal or other 
rate basis is necessary or advisable for mili- 
tary or naval reasons.” 

The Bill also creates in the Treasury of 
the United States 

“a revolving fund to be known as the air 
and war-risk insurance fund * * *, to be 
used for carrying out the provisions of this 
title, and to be constituted of such sums as 
may be appropriated to such fund and of 
moneys and receipts credited thereto as 
herein provided, * * * Payments of return 
premiums, losses, settlements, judgments, 
and all liabilities incurred by the United 
States under this title shall be made from 
such fund.” : 


The measure contains provisions similar to 
the Marine War Risk Insurance Act of 1940. 
The Marine Insurance Act provides for its 
termination six months after the end of the 
present war, whereas H. R. 1992 has no pro- 
vision for its termination. This would lead 
one to believe that those advancing it would 
like to keep it as permanent legislation. 


Types of War Risks 


War risks which the Bill empowers the Au- 
thority to insure cover: 

“(a) Any civil aircraft of the United States 
operated by an air carrier or operated by an 
air contractor who is a citizen of the United 
States, and any aircraft under construction 
which is owned by a citizen of the United 
States. 

“(b) Cargoes shipped or to be shipped on 
any aircraft specified in subsection (a), in- 
cluding shipments by express and registered 
mail. 

“(c) The disbursements (including advances 
to airmen) and freight and passage moneys 
of such aircraft. 
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“(d) The personal effects of the airmen of 
such aircraft and of Other persons trans- 
ported on such aircraft. 


“(e) Airmen of such aircraft and other per- 
sons transported thereon against loss of life, 
personal injury, or detention by an enemy 
of the United States following capture. 
“(f) Statutory or contractual obligations or 
other liabilities of such aircraft or of the 
owner or charterer of such aircraft of the 
nature customarily covered by insurance.” 


Reinsurance of Air Risks 


H. R. 1992 provides not only for insurance 
and reinsurance of war risk but also for 
reinsurance of ordinary air line risks. In 
other words, it would result in the Federal 
Government setting up another Bureau in 
competition with private American enter- 
prise. 

Since H. R. 1992 authorizes reinsurance 
against air risks as well as war risk and 
since there is no time limit placed on the 
government continuing in the insurance 
business, it offers a threat in its present 
form to the continuance of the United 
States private market for air line insurance. 
The Bill provides that “Reinsurance shall 
not be provided by the Authority at rates 
less than (1) the rates established by the 
Authority on the same or similar risks, or 
(2) the rates charged by the insurance car- 
rier for the insurance so reinsured, which- 
ever is the higher, except that the Authority 
may make to the insurance carrier such 
allowance for taxes, commissions, and other 
customary expenses (not to exceed five 
per centum of the premiums paid for that 
portion of the direct insurance so reinsured) 
as it may deem reasonably to accord with 
good business practice.” 


Federal v. Private Insurance 


Any insurance company, regardless of its 
financial strength, that decides to sell air 
line insurance as a sideline could do so and 
reinsure the entire risk at a possible cash 
profit. The Federal Government could be 
made a primary insurer. 

The determination of the Authority with 
respect to adjustments, compromise settle- 
ments or payments thereunder shall not be 
subject to review by any other Executive 
or Accounting Officer of the Government. 
Why should this Federal Bureau be turned 
loose with a blank check on the United 
States Treasury to settle losses in a busi- 
ness in which they have had no past train- 
ing or experience? 

The government in the air line insurance 
market would be restricted to the American 
risk. A fundamental rule of insurance is to 
spread the risk, even if it be world-wide. 


1944 


Recommendation of Committee on 


Aviation Insurance 


The following recommendation of the 
Committee on Aviation Insurance Law, 
Insurance Section of the American Bar 
Association, was approved by the Insur- 
ance Section. (August 1943.) 


“That any legislation which will result in 
the Federal Government’s setting up an- 
other Bureau in competition with private 
American enterprise as proposed in H. R. 
1992 should be disapproved; that H. R. 
1992 provisions can cause results adverse 
to the interest of existing American air 
line insurance markets, whether they are 
represented by stock companies, organized 
groups, or mutual insurance companies; 
that this Bill should be disapproved.” 


Information from Insurance Companies 


Full consideration by the Insurance industry 
is being given to H. R. 3420. It provides 
that “persons engaged in such business shall 
furnish to the Commission such information 
as it may from time to time require in the 
form and manner prescribed”. This require- 
ment can easily bring about unnecessary 
confusion and large expense to insurance 
companies, 


Intra-State Air Route Applications 


A full picture of Aviation Insurance Law 
expansion must necessarily include the 
intra-state air route applications which are 
being filed in a number of states. The 
states of Colorado and Michigan at the time 
this article is being written, are the only states 
that have issued intra-state air certificates of 
convenience and necessity. The State of Vir- 
ginia’s Public Service Commission declined 
to accept jurisdiction of an intra-state route 
application. The Attorney General of the 
State of Alabama recently held that the 
Public Service Commission did not have jur- 
isdiction but that the Alabama State Avia- 
tion Commission was vested with authority 
to grant intra-state air certificates. Hearings 
have been held by the Public Service Com- 
mission of the State of Mississippi. Objec- 
tion of its jurisdiction was overruled in an 
opinion by the Attorney General of 
Mississippi. 


State Legislation 


Many state legislatures will meet in 1944 and 
it is anticipated that many laws affecting 
aviation will be introduced. It is to be 
hoped that nothing will be done that will 
hamper the development of aviation. It is 
absolutely necessary that there be uniform 
safety rules and regulations governing air 
transportation throughout the United States. 


AERONAUTICS 








Workmen’s Compensation Decisions 
In Ohio During 1943 


by EDWIN F. WOODLE 


N a commentary such as this upon 1943 

workmen’s compensation cases in Ohio, 
perhaps the best approach is both a quanti- 
tative and qualitative one. Passing by, of 
necessity, a mere categorical recitation of 
the facts and opinions in the past year’s 
compensation cases, detailed consideration 
will be given to a few of the more important 
decisions of the Ohio Supreme Court, fol- 
lowed by a discussion of a number of cases 
directly connected with the field of work- 
men’s compensation which are of more than 
passing interest and which, perhaps, are 
not entirely familiar. 


Volume and Nature of Litigation 


It is a fair assumption that after a period 
of thirty years during which the people of 
this state have been protected in varying 
degrees by a system of workmen’s compen 
sation, certain principles and practices with- 
in that field ought by this time to be pretty 
well settled and no longer open to dispute. 
It will be instructive then to stop for a 
moment and to consider the amount and 
nature of litigation in our courts today in 
the field of workmen’s compensation. How 
does it compare in volume? What gen- 
erally are the subjects chiefly in dispute? 
What, if any, conclusions can be drawn 
regarding the attitude of the courts or the 
attitude of the Industrial Commission? 


This discussion will be confined to those 
cases only which involve disputes against 
the State Insurance Fund, although other 
problems of importance relating to the oper- 
ation of the Fund have been litigated during 
the past year. The amount of litigation in 
this field appears to be rapidly diminishing. 
Many will be surprised to learn that only 
three cases involving compensation claims 
and originating in our trial courts were ad- 
mitted to the Supreme Court and decided 
during the past year. It is the writer’s im- 
pression that this constitutes an all time 
low. Equally significant, however, is the 
fact that in addition to these three cases, 
there were six actions decided during the 
past year by the Supreme Court in which 
writs of mandamus were sought involving 
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workmen’s compensation claims. It is inter- 
esting to note that of the three appeal cases 
decided by the Supreme Court, two were 
decided in favor of the claimant and one 
in favor of the Commission, and of the six 
mandamus cases, four were decided in favor 
of the relator and two in favor of the Com- 
mission, so that claimants have fared rea- 
sonably well at the hands of that court 
during the year just closed. 

During the same period, twelve decisions 
of our Courts of Appeals were reported in 
the official publication of those reports; and 
of these, five were decided in favor of the 
claimant, and seven in favor of the Com- 
mission. 


Effect of Judicial Mandate on Appeal 


When we consider some of the conclusions 
which may be drawn from these decisions 
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with reference to the attitude of the Indus- 
trial Commission in the handling of claims, 
there appear to me to be two discouraging 
indications. The first of these is to be found 
in an apparent reluctance upon the part of 
the Commission to obey the mandate of a 
court or jury with reference to the payment 
of an award. The whole purpose of giving 
to claimants the right of an appeal to the 
courts from adverse decisions of the In- 
dustrial Commission was to substitute the 
judgment of a court or a jury for the 
judgment of the Commission upon a record 
made up in accordance with the rules and 
procedure of a civil action. Certainly there 
has been no doubt regarding this purpose 
at any time during the thirty years that 
workmen’s compensation laws have been in 
effect in this state. Yet this issue arose in 
three important cases during the past year. 


Denial of Death Benefits 


Two of these were parallel cases decided 
by the Supreme Court on March 17, 1943— 
State ex rel. Moore v. Industrial Commission, 
141 O. S. 241, and State ex rel. Morand v. 
Industrial Commission, 141 O. S. 252. In each 
case a petition for a writ of mandamus was 
filed by the claimant as a widow of a de- 
ceased employee seeking payment of an 
award for death benefits. In each case, fol- 
lowing an adverse decision of the Industrial 
Commission, a rehearing was had before 
the Commission, the claim denied and an 
appeal taken to the Court of Common Pleas. 
And in each case following the trial in 
the Common Pleas Court, a judgment was 
rendered in favor of the claimant, which 
judgment remained in full force as no ap- 
peal was taken. The significant fact, how- 
ever, in each case was that the deceased 
employee died more than eight years after 
the occurrence of his injury. These judg- 
ments were certified by the respective courts 
to the Industrial Commission for payment 
of death benefits, but in each instance the 
Commission decided that the judgments did 
not mean what they appeared to mean on 
their face. The Commission decided that 
in spite of the judgments, it was not re- 
quired to pay death benefits in these cases, 
and instead offered the respective widows 
payment of funeral expenses in the sum of 
$200.00 as full compliance with the judg- 
ments of the respective courts. This the 
Commission said constituted full compliance 
with the provisions of General Code 1465-82, 
since under that section the Commission 
was obliged to pay death benefits only “for 
the remainder of the period between the 
date of the death and eight years after the 
date of the injury.” The Commission took 
the view that since the deaths occurred in 


each case more than eight years after the 
date of the injury, it was not obliged to pay 
any death benefits whatever in spite of the 
fact that General Code 1465-82 provides for 
payment of minimum death benefits of 
$2,000 to wholly dependent persons, and 
that a widow who was living with her hus- 
band at the time of his death is presumed 
to be wholly dependent upon him. The 
court held that the offer to pay funeral 
expenses was not a compliance with the 
judgment of the court; that the judgment 
constituted a finding that the claimant was 
entitled to participate in the State Insurance 
Fund, and that she was therefore entitled 
to at least the minimum benefits provided 
by law. 


Duty of Commission To Advise Court 
of All Defenses—Waiver 


It is further interesting to note that in each 
case the Commission had denied the claim 
on the ground that the death was not the 
result of an injury sustained in the course 
of, and arising out of, employment, and the 
question of the lapse of time between the 
date of the injury and the date of death 
was not raised by the Commission either 
in its order or at the trial of the case in 
the Court of Common Pleas. The court 
held that if this question was an issue .in 
the case, it was res judicata by reason of 
the judgment of the Common Pleas Court 
because it was incumbent upon the Com- 
mission to bring to the attention of the 
court every possible defense that the Com- 
mission might have to the claimant’s right 
to participate in the Fund. Syllabus 3 in 
the case of State ex rel. Moore v. Industrial 
Commission states— 


Upon appeal to the Court of Common Pleas 
under Section 1465-90, General Code, the issue 
is the right of the claimant to participate or to 
continue to participate in the state insurance 
fund. Every defense available to the Industrial 
Commission of Ohio should be presented to the 
court and upon failure to present a particular 
defense it is waived and may not thereafter 
be raised in any subsequent proceeding or litiga- 
tion between the same parties or their privies. 


Accordingly, writs of mandamus were al- 
lowed in each of these cases. 


Commission’s Order Contrary to 
Court Ruling 


Another example of the attitude of the In- 
dustrial Commission toward the judgment 
of a court is found in the case of State 
ex rel. Waller v. Industrial Commission de- 
cided by the Court of Appeals of Franklin 
County on March 29, 1943, and reported 
in 38 Ohio Law Abstract 515. This case 
involved a claim for disability resulting 
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from hernia in which, following an adverse 
decision of the Industrial Commission, a re- 
hearing was had and the claim again denied 
on rehearing by the Commission on the 
ground that the record failed to establish 
that the hernia was the result of an injury 
occurring in the course of, and arising out 
of, the claimant’s employment. On appeal 
to the Court of Common Pleas, a finding 
and judgment was rendered in favor of the 
claimant, and this became a final judgment 
which was certified to the Industrial Com- 
mission for payment of an award. The 
Commission received this certificate, and 
upon considering the same, found that the 
claimant had lost no time from work and 
had suffered no partial disability because of 
his injury, “in view of which he is not en- 
titled to any compensation at this time”. 


Hernia Operation in Lieu of Award 


However, in lieu of the payment of com- 
pensation, the Commission ordered that an 
operation be authorized for the correction 
of the hernia and directed that compensa- 
tion be allowed for temporary total dis- 
ability in the event the claimant agreed to 
undergo the operation. The claimant, how- 
ever, failed to see eye to eye with the In- 
dustrial Commission on the question of an 
operation and declined the privilege ac- 
corded him by the Commission. Where- 
upon, he brought an action in mandamus 
seeking to compel the award and payment 
of compensation as directed by the judg- 
ment of the Common Pleas Court. 


Effect of Common Pleas Judgment 


The Court of Appeals referred to, and com- 
mented at some length upon, the cases of 
State ex rel. Moore and State ex rel. Morand 
which have been discussed, and the court 
pointed out the pertinency of those cases 
insofar as they determined the effect of a 
judgment in the Court of Common Pleas. 
The court referred to Syllabus 4 in the case 
of State ex rel. Moore, which states— 


Where a court of common pleas finds and certi- 
fies to the Industrial Commission that a claimant 
has the right to participaté in the state insur- 
ance fund, the commission is bound to award 
some compensation or benefit. 


The court went on to state: 


We believe we are justified under this rule in 
finding that an offer to pay for an operation 
(which the claimant does not seek and which he 
states he does not want) is not a complete 
compliance with the finding of the court. The 
Commission in the cetermination of the case 
took the position that inasmuch as the claimant 
did not suffer any diminution of his wages, that 
the Commission could not compensate him for 


the impairment of his earning capacity. If we 
would hold that the Commission did have the 
right to deny compensation to an injured work- 
man because he did not suffer a diminution of 
wages during the time of his injury, we would 
be granting to the Commission the right to 
nullify the definite provisions of the statute pro- 
vided for the benefit of the injured workman. 


Impairment of Earning Capacity 


The court held that anyone suffering from a 
double hernia, as was the claimant in that 
case, had “a distressing condition which 
could not help but impair his earning capac- 
ity”, and that this was true even though 
he continued to work and his earnings re- 
mained the same, and the court referred to 
the case of Industrial Commission v. Royer, 
122 O. S. 271, in which Chief Justice Mar- 
shall stated— 

The fact, if it was a fact, that she was earning 
more than the wage received at the time of the 
injury, is not controiling, or even important. 
It is not a question of actual earnings but of 
impairment of earning capacity. The fact of 
increased or decreased earnings has no essen- 
tial relation to earning capacity. 


Special Rules for Hernia Claims 


In the Waller case, supra, the court also 
discussed at some length the rules of the 
Industrial Commission on the subject of 
hernia. As most of you undoubtedly know, 
because of the unusually large number of 
hernia claims and the difficulties incidental 
to the proof of causal connection between 
the alleged injury and a hernia, the Indus- 
trial Commission several years ago adopted 
a complete set of rules on this subject in- 
sisting upon the production of a special 
type of proof and limiting the periods with- 
in which compensation will be allowed for 
disability resulting from hernia. The court 
pointed out that the Industrial Commission 
has no authority to adopt any rules which 
are inconsistent with or in any way modify 
statutory provisions directing the payment 
of compensation. The court went on to 
state that there are no special statutory 
provisions on the subject of hernia, and 
that disability resulting from this condition 
could not be specially classified and set off 
separate and apart from other types of dis- 
abilities by the Industrial Commission, but 
that compensation must be paid in the same 
manner and to the same extent for this 
disability as for any other type of disability. 
To whatever extent the Commission seeks to 
be guided by its rules in reference to hernia, it 
must yield to the statutory provisions touching 
compensation of injured workmen in whatever 
class the specific case may fall. 


This case is now pending on appeal in 
the Supreme Court having originated iff the 
Court of Appeals of Franklin County. 
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Mandamus Proceedings Where 
Orders Indefinite 


It was stated above that there are two 
discouraging indications to be found in the 
decisions announced during the past year. 
The first of these has been discussed. The 
second has to do with the continued am- 
biguity of the orders issued by the Indus- 
trial Commission. It is of course notorious 
that several years ago the situation was so 
bad in this regard that an amendment to the 
Ohio law was enacted directing the Com- 
mission in every instance to state the ground 
or grounds on which a claim was denied, 
and providing that if the Industrial Com- 
mission failed to comply with this direction, 
or if the Commission’s order was “not definite 
in such regard” the claimant was then en- 
titled to maintain a mandamus action, and 
if successful, to recover counsel fees for the 
prosecution of such an action. Since 1937 
when that amendment was enacted, the 
situation has improved materially, but we 
still find that approximately twenty-five per- 
cent of the decisions of our courts of appeals 
published during the past year were con- 
cerned with the question of whether or not 
the Commission’s order was “appealable”. 
It is to be hoped that the substantial im- 
provement which has taken place in the 
framing of the Commission’s orders during 
the past six years will continue, and that 
this issue will eventually cease to be a ques- 
tion of dispute. 


Notice to Claimants about Rehearings 


In view of the fact that most claimants 
are expected to and do prosecute their claims 
in the first instance without the assistance 
of counsel, it would seem that the Industrial 
Commission, upon issuing a “final” or “ap- 
pealable” order, should advise the claimant 
of the necessity for the filing of an applica- 
tion for rehearing within the time allowed 
by law. Perhaps one of these days that 
practice upon the part of the Commission 
can be brought about. In the meantime, 
there are a number of cases of immediate 
interest to all practitioners in this field 
which may have been overlooked because they 
do not deal specifically with claims against 
the State Insurance Fund, and a few of 
them will be discussed. 


Facts in the McCamey Cases 


The first of these is the case of State ex rel. 
McCamey v. the Court of Common Pleas of 
Cuyahoga County, 141 O. S. 610. Ifa history 
of the outstanding litigation in Ohio is ever 
compiled, the McCamey cases should cer- 
tainly occupy a distinctive place. Some 
thirteen or fourteen years after the death 


of one Robert McCamey following injury 
in the course of his employment, litigation 
is still before the courts of this state, kept 
alive by present diligent counsel for the 
decedent’s widow. 


On June 16, 1943, the Supreme Court de- 
cided the case of State ex rel. McCamey v. 
the Court of Common Pleas of Cuyahoga 
County on an appeal from a mandamus ac- 
tion originating in the Court of Appeals of 
that county. This action arose out of and 
is ancillary to the case of McCamey v. Payer 
which is still pending in the trial court of 
that county. That is the case in which the 
plaintiff seeks to recover from the defendant, 
a Cleveland attorney, a sum of money al- 
leged to be unlawfully retained by him for 
services rendered in connection with the 
plaintiff's claim for death benefits. In spite 
of numerous authorities to the contrary, 
counsel for plaintiff in that action has per- 
sisted in the contention that the maximum 
fee payable to an attorney for any and all 
services in a workmen’s compensation claim 
is $500.00, regardless of when or where the 
services were rendered, the amount of time 
or effort involved, or the results accom- 
plished. Incidentally, as some attorneys 
may have had the misfortune to learn, the 
members of the Industrial Commission also 
persist in this view. 


Right to Jury Trial 


Under a system of pre-trial procedure adopted 
in Cuyahoga County, it was determined that 
the case is an equity case and that the plain- 
tiff is therefore not entitled to a jury trial. 
In the mandamus action, the plaintiff, as 
relator, sought to compel the judges of the 
Court of Common Pleas to grant the plain- 
tiff a jury trial. The Court of Appeals of 
Cuyahoga County denied the writ and the 
judgment of this court was affirmed by the 
Supreme Court. The decision of the Su- 
preme Court apparently turns upon the 
proposition that the remedy sought was not 
an appropriate one since, as the court points 
out, the error, if any, in the ruling of the 
trial court can be corrected on appeal and 
therefore the relator has an adequate remedy 
at law. However, the Court of Appeals dis- 
cussed not only the question of the appro- 
priate remedy, but went further and pointed 
out that such an action involves a dispute 
between an attorney and a client in which 
the attorney claims an equitable lien upon 
funds in his possession and a determina- 
tion as to the fair value of his services, and 
said—“It seems to us there can be but one 
conclusion and that is that the instant action 
is equitable”. The case is therefore of con- 
siderable importance in establishing this 
principle. 
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Attorney's Right to Fair Compensation 


In the same field relating to the right of 
attorneys to be fairly compensated for serv- 
ices rendered by them in workmen’s com- 
pensation claims, there is the interesting 
case of In re Guardianship of Glen L. Baum- 
gartner. This case, as yet unreported, was 
decided by the Court of Appeals of Lucas 
County and is now pending in the Supreme 
Court on a motion to certify the record. 
The injured employee retained counsel and 
entered into a contract to pay a contingent 
fee of one-third of the amount of the award. 
After considerable effort on the part of 
counsel and without any appeal to the courts, 
the Commission allowed the claim and di- 
rected its medical department to determine 
the amount to be awarded. However, be- 
fore the award was actually paid, the em- 
ployee died leaving a minor son and sole 
dependent for whom a guardian was ap- 
pointed. The attorney filed an application 
in Probate Court asking for payment of one- 
third of the award which was then in the 
possession of the guardian and which amounted 
to $1,066.00. The Probate Court denied the 
application, and an appeal was taken to the 
Court of Appeals. 


Contingent Fee Contract Valid 


That court upheld the position of counsel 
in the case and said that in its opinion the 
contract was perfectly valid, but that even 
if it were not valid, the fee claimed by coun- 
sel was entirely fair and reasonable under 
the circumstances and should be paid even 
though it amounted to one-third of the Com- 
mission’s award. The following language 
taken from the opinion of the Court of Ap- 
peals in the Baumgartner case is especially 
significant— 


The defendant contends that because this claim 
arises in an Industrial Commission matter the 
contract is void, and Atkins v. Staker, 130 O. S. 
198 and McCamey v. Payer, 135 O. S. 66, are 
cited to support this contention. In both of 
these cases the contingent fee contract called 
for fifty percent of the award which in the 
Atkins case is expressly held to be against public 
policy and invalid, and by inference the same 
conclusion is reached in the McCamey case, * * * 
Much remains to be said by (the Supreme 
Court) to tell attorneys and their clients what 
kind of contracts are valid in these cases, In 
this case there was no appeal, hence Section 
1465-90 has no application. * * * In the case at 
bar none of the elements of over-reaching con- 
demned in these cases is present. From the 
undisputed facts the one-third fee provided for 
in the contract was fully earned, and if the 
claim cannot stand on the contract, the services 
rendered by Mr. Marshall and his associates 
were fairly and reasonably worth the amount 
claimed. 
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Statutory Bar in Malpractice Suit 


Again, in the same field, there is the case of 
Galloway v. Hood, 69 Ohio Appeals 278, de- 
cided by the Court of Appeals of Lucas 


County. In that casg an attorney was sued 
for alleged malpractice, the claim being 
made that he failed to file with the Indus- 
trial Commission a claim for workmen’s 
compensation within the time allowed by 
law. The court held that contrary to the 
rule which prevails in the case of medical 
malpractice, the statute of limitations for 
alleged legal malpractice begins to operate 
at the time the alleged malpractice takes 
place and not at the time the relation of 
attorney and client ceases. In that case, 
therefore, the court held that the action was 
barred by the statute of limitations. 


The Tipple Case 


Finally, there is a case which many attor- 
neys have probably overlooked, but which 
is intimately connected with the subject of 
workmen’s compensation claims and presents 
some very interesting possibilities. This is 
the case of Tipple v. The High Street Hotel 
Company, 70 Ohio Appeals 397. The case 
was decided by the Court of Appeals of 
Franklin County in October of 1941, but 
not reported until about a year ago. The 
plaintiff in that case was a young woman 
employed at the Chittenden Hotel in Col- 
umbus, operated by the defendant, the 
High Street Hotel Company. She sued her 
employer for damages, recovered a judg- 
ment of $2500.00 and this judgment was 


affirmed by the Court of Appeals. 


Scope of Employment—Clerk 
Eating on Employer's Premises 


There may be some opinion that such a re- 
covery is not possible in view of the provi- 
sions of Article II, Section 35 of the Consti- 
tution, and of Section 1465-71 of the General 
Code. The plaintiff in that case was em- 
ployed as a clerk at the cigar stand of the 
hotel. She had no specific time fixed for 
meals and was permitted to take her meals 
at such time as was most convenient for her 
in the operation of the cigar stand. She was 
permitted to eat her meals either on or off 
the premises of the hotel, although she was 
entitled to a discount if she patronized the 
hotel restaurant. In the event she chose 
to eat at the hotel, it was customary for her 
to keep an eye on the cigar stand, and when 
she observed unattended customers there, 
she would leave her meal, take care of the 
customers and then return to finish her 
meal. 
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Food Poisoning of Employee 


On the day in question, she reported for 
work, began her employment and had not 
thereafter left the employer’s premises, On 
this particular day she ordered her meal in 
the hotel restaurant and noticing some custo- 
mers at the cigar stand, in accordance with 
her custom, she returned to the stand, waited 
upon them and finished her meal there with- 
out returning to the restaurant. She be- 
came the victim of food poisoning and sued 
the hotel for damages. A novel situation 
was thereby presented. In the usual case, 
the employee files a claim with the Indus- 
trial Commission and the employer objects 
to the allowance of the claim on the ground 
that the injury suffered did not arise out of 
the employment, and that therefore the 
claim should not be paid. In this case, the 
employer finding itself a defendant in a suit 
at common law, took the position that the 
injury suffered by the plaintiff was one 
which occurred in the course of, and as a 
result of, her employment. Of course, the 
entire issue in the case revolved about this 
contention. 


Injury Not Connected with Employment 


The opinion of the court is fairly long and 
is well written and cites quite a large num- 
ber of workmen’s compensation decisions 
Among other cases referred to, is the famous 
case of Industrial Commission v. Weigandt, 
102 O. S. 1; 130 N. E. 38, in which there 
was employed for the first time, the expres- 
sion which has been so frequently repeated 
since, to the effect that an injury may be 
considered compensable if “the employment 
had some causal connection with the injury, 
either through its activities, -its conditions 
or its environments”. Although the lVeigandt 
case was cited, this definition was not re- 
ferred to in the course of the opinion, and 
there are probably many who would say that 
under the circumstances, the employee’s 
condition could be said to have had some 
connection with her employment “through 
its activities, conditions or environments”. 
But the court, with probably equal logic, 
held that there was no such relationship be- 
tween the employment and the employee’s 
injury. The court referred to the case of 
Industrial Commission v. Ahern, 119 O. S. 
41, in which it was held that— 


An employee who is injured when engaged not 
in the service of an employer, but in pursuance 
of the employee's private and personal business 
disconnected with the employment, is not en- 
titled to compensation under the workmen's 
compensation law. 


And in spite of the fact that the meal was 
furnished by the employer on the employer’s 
premises, which the employee had not left 
since beginning her work, and in spite of 
the fact that the employee was actually en- 
gaged in serving her employer’s interests 
during the course of her meal by waiting on 
customers, the court held that the injury 
did not arise out of the employment. This, 
of course, is very obviously a border line 
case on this particular point. 


Common Law Liability of Employer 


But the case is even more interesting and 
opens up a vast panorama of possibilities in 
view of the clear cut decision of the court 
that whenever the injury of the employee is 
not compensable under the Workmen’s 
Compensation Act, the employer may be 
subject to a suit for damages at common 
law. On that score the decision is recom- 
mended for careful study and consideration. 


Conclusion 


Space does not permit a discussion of the 
numerous additional decisions reported during 
the past year both by the Supreme Court 
and the various appellate courts of the state. 
The decrease in the number of such cases, 
however, is significant. This may be partly 
due to the fact that many questions of law 
in this field, which were formerly contro- 
versial, have now become pretty well settled, 
but the decrease is also due to a substantial 
improvement in the administration of the 
law on the part of the Industrial Commis- 
sion, and also to increased opportunities for 
employment upon the part of partially dis- 
abled persons who might otherwise be pur- 
suing claims for compensation. Nevertheless, 
the possibilities for the existence of disputed 
claims are endless, and there is little fear 
that the courts of this state will be deprived 
at any time in the near future of contro- 
versies both legal and factual, arising out 
of workmen’s compensation claims. 


aeeeeeereeenrenninnincesiiatl ll eecinenensiaeinianns 


Approval of Different Schedules of Rates 


The North Carolina Attorney General, in an opinion rendered December 28, 1943, 
informed the Insurance Commissioner of North Carolina that he had the authority 
to approve one schedule of rates applicable to stock company carriers of Work- 
men’s Compensation insurance, and a different rate for non-stock insurance 


carriers. 
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Store Robbery Policies --Their 
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"THE protection afforded by a Store Rob- 
bery Policy has long been of vital inter- 
est to store owners and insurance companies 
alike. In their attempt to clarify the risk 
assumed under such a policy—a risk to be 
distinguished from that assumed in a larceny 
and theft policy— insurance companies have 
inserted a definitive clause based funda- 
mentally on the common law definition of 
robbery : a felonious taking of goods or money 
from the person or presence of another by 
means of force. 


Typical Insuring Clause 


A typical clause, however, goes farther, 
adding the element of fear contained in 
Blackstone’s definition: “The felonious and 
forcible taking from the person of another 
of goods or money to any value, by violence 
or putting him in fear” (4 Black. Comm. 
242), and concluding with the requirement 


that the person robbed must be actually cog- 
nizant of the robbery at the time it is 
committed. 


Legal Problems Involved 


Thus, in actions for the recovery of losses 
based upon store robbery policies, it is in- 
cumbent upon the insured to show a felonious 
taking, that the insured was placed in fear 
of violence, or that there was a felonious 
taking in his presence of which he was 
actually cognizant. Obviously, one cf the 
principal issues in such cases is whether 
or not the taking was committed in the 
“presence” of the insured, and whether or 
not he was actually cognizant of the taking. 
In many of the cases, the initial phase of 
the felonious act passes unnoticed by the 
store owner. Frequently he is not physi- 
cally near the actual scene of the taking. 


However, the loss is eventually discovered, 
and recovery from the insurer is sought. 
In the majority of jurisdictions, the courts 
have held that the parties to the insurance 
contract did not intend an actual and literal 
“presence” in the strict sense. But the 
meaning of “knowledge” that the robbery 
has transpired, raises a perplexing problem. 


A Louisiana Case 


The most recent appellate decision involv- 
ing these issues in a suit on a store robbery 
policy is that of the Louisiana Court of 
Appeal for the First Circuit in Bourg v. 
The Travelers Indemnity Co. ( 1943) [4 CCH 
Fire and Casualty Cases 812]. The circum- 
stances surrounding the robbery in this case 
are not only interesting, but also important 
to an understanding of the problems of the 
coverage and construction of store robbery 
policies. 


The Bourg Robbery 


One day in December, 1941, a roughly 
dressed man came into a retail drug store 
on one of the principal streets in Baton 
Rouge, Louisiana, and asked to see a 
syringe. Mrs. B, proprietor of the store, 
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stooped over to get the desired article, 
which was in the lower part of the case. 
While doing so she was unable to observe 
parts of the premises, including the cash 
register and the cash drawer. The man 
accepted the first syringe shown him, and 
then asked to see some nail polish, which was 
located in the same case from which the 
syringe had been obtained. After the nail 
polish he asked to see some lip stick. 


Suspicion of Robbery 


About this time the customer focused his 
attention upon Mrs, B’s hands, upon which 
were four diamond rings. Convinced that 
the man was not a bona fide customer, 
Mrs. B became frightened, but she sought 
to conceal her fright. She asked him if he 
had selected all he wanted to buy, and 
started toward the wrapping counter. The 
customer stated “I don’t want none, as I 
don’t have any money.” This frightened 
Mrs. B still more, and she screamed in a 
loud voice for Benny, her delivery boy. 
The customer asked “Who is Benny, your 
delivery boy?”’, and pushed himself in front 
of her, blocking her passage from behind 
the counter. He then rushed to a point 
near the wrapping counter which held the 
money drawer and looked in the direction 
of the money drawer, and then left the 
store hurriedly. As he left the store, a lady 
came in to get change for a $5.00 bill. Mrs. 
B, still nervous and frightened from her 
experience, went to the money drawer in 
back of the store, discovered the telephone 
off the hook, and the back door unlatched. 
She had been greatly frightened by the 
action of the rough looking customer on 
whom she had waited, and although she 
did not know the customer had an accom- 
plice, when she saw the telephone off the 
hook, the money drawer open, and the 
back door unlatched, she realized that a 
crime had been effected. She thereupon 
immediately telephoned the city police and 
her husband. When Mrs. B examined the 
money drawer she found the sum of three 
hundred and twelve dollars ($312.00) in 
cash, currency and checks had been stolen. 


Circumstances of Robbery 


Two days later the customer and his ac- 
complice were arrested, tried and convicted. 
It was shown in the trial that while the 
“customer” was engaged in keeping Mrs. 
B’s attention distracted, his accomplice 
had entered the store by kicking open the 
back door, and crawled on his hands and 
knees to the cash register, which he forcibly 
opened and from which he extracted the 
cash and checks. Of the three hundred 
and twelve dollars stolen, ninety-nine dollars 
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and five cents ($99.05) was represented by 
checks, on which payment was stopped, and 
which Mrs. B later recovered. The balance 
represented a net loss of two hundred 
and twelve dollars and ninety-five cents 
($212.95). 


Policy Provisions 


The insurance policy issued to Mrs. B con- 
tained a clause which read as follows: 


“I. To indemnify the Assured for loss not 
exceeding Two Hundred Fifty and no/100 
($250.00) Dollars, of such property oc- 
casioned by ROBBERY from a custodian 
within the premises, all as defined in Con- 
dition A on Page 2 hereof;” 

And that part of Condition A, which reads 
as follows: 


“*Robbery’ as used in this Policy shall mean 
a felonious and forcible taking of property 
by violence inflicted upon a custodian, or 
by putting him in fear of violence; or by 
any other overt felonious act committed in 
the presence of a custodian and of which 
he was actually cognizant * * *” 


Plain Larceny or Robbery? 


Did the Store Robbery Policy cover the 
loss occasioned by the foregoing facts? At 
the trial of the case it developed that the 
principal contention of the insurance com- 
pany was “that there was no connection 
whatever between the theft and the fear 
which the plaintiff claimed she suffered,” 
and “there was no taking of property by 
any other overt, felonious act committed in 
the presence of the custodian, and of which 
she was actually cognizant.” 

“While it may be true that the property 
was stolen in her presence, although she 
was not aware at the time, it was certainly 
true that she was not cognizant that the 
money was being stolen.” The insurance 
company earnestly urged that the loss was 
plain larceny or theft and was not robbery 
within the contemplation of the policy, and 
that there is a vast distinction between 
burglary and robbery policies and larceny 
and theft policies. 

Mrs. B, the plaintiff, on the other hand 
contended that the facts in the case showed 
that a crime was committed by the “cus- 
tomer” and his accomplice in her presence, 
and that she was cognizant of the acts of 
the “customer,” and that such acts consti- 
tuted an overt felonious act committed in 
her presence, and were just as much a part 
of the robbery as the actual taking of the 
money by the accomplice which was dis- 
covered immediately after the completion 
of the crime. 
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There are no Louisiana cases squarely on 
the point, and there is some disagreement 
among cases found in other jurisdictions. 
On the whole, however, the weight of 
authority leans toward the plaintiff's con- 
tention. 


Robbery of Salesman's Furs 


The case of London v. Maryland Casualty 
Co., 210 Minn. 581, 299 N. W. 193 (1941), 
has many elements of similarity: 

“One Arthur Kaplan had possession of 
the furs while representing plaintiff on a 
selling campaign. On September 17, 1935, 
preliminary to calling upon customers in 
Kansas City, Missouri, Kaplan parked and 
locked his truck in front of a tavern and 
went inside for a glass of beer. From 
where he stood, Kaplan could, and by 
several glances did, see the back part of 
his truck, a black Chevrolet, having no 
distinguishing marks, except the word 
‘Minneapolis’ in about three inch type ap- 
pearing on the right front door. When he 
looked out the last time, the truck was 
gone. His testimony was that at the next 
corner, about 100 feet away, he saw the 
rear part of his truck immediately before 
it vanished. The truck and part of the 
furs were recovered the following day. By 
this action plaintiff seeks to make himself 
whole. 

“With respect to loss ot property outside 
plaintiff's premises, the policy undertook 
to indemnify for all losses occasioned by 
robbery or its attempt. Robbery is defined 
by the policy as follows: ‘A robbery, with- 
in the meaning of this policy, is limited to 
a felonious and forcible taking of property 
—(a) by violence inflicted upon the cus- 
todian or custodians in the actual care and 
custody of the property at the time; or 
(b) by putting such custodian or custodians 
in fear of violence; or (c) by an overt 
felonious act committed in the presence 
of such custodian or custodians and of 
which they are actually cognizant at the 
time * * *’,.” 


Meaning of “Presence” 


The jury found “Plaintiff's loss was covered 
by subdivision (c) of the policy.” The 
lower court, however, entered an adverse 
order, saying that “conceding that a close 
question existed upon the question of ‘pres- 
ence,’ Kaplan’s own testimony showed he 
was not cognizant of any felonious act until 
it had already been consummated and the 
thief had already escaped.” (193-4.) Con- 
tinuing from the appellate court: 

“The defendant vigorously contended that 
what the parties intended by the require- 
ments in subdivision (c) was conscious 


presence, a presence and knowledge of the 
act of taking when it occurred. It urges 
that either presence without cognizance, or 
cognizance without presence is insufficient. 
Plaintiff, however, insists that as to the 
necessity of contemporaneous existence of 
the presence and cognizance at the time 
of the inception of the felonious act, the 
policy is ambiguous, and that ambiguity 
should be, in accordance with the well 
recognized rule of construction resolved 
against the insurer, particularly where it 
has voluntarily undertaken to expand lia- 
bility under its robbery policy * * *. 


Literal Meaning Not Intended by Parties 


“Important though these definitions may 
be to the insurer in its anxiety to curtail 
risk, we do not think that such elusive 
by-path of escape from contractual under- 
takings should prevail unless unambiguous 
language so compels * * *, (194) 

“Having already decided that in their use 
of ‘presence’ the parties do not intend 
actual, literal presence in the strict sense, 
we are now required to say whether the 
parties intended that the custodian be aware 
of the inception of the felonious act * * *. 
Since the parties have not required actual 
physical presence as prerequisite of cover- 
age, We cannot properly construe this pro- 
vision to compel the custodian to see the 
act of taking as it commences.” 


Robbery of Diamond 


Another Minnesota case is quite similar 
also, Citizens Loan and Investment Company 
v. St. Paul Mercury Indemnity Co., 195 Minn. 
515, 263 N. W. 541 (1935): 

“Plaintiff is engaged in the business of 
loaning money on collateral. As such it 
had in its possession a valuable unset dia- 
mond. On April 12, 1934, a suave and well 
dressed young man came into its place of 
business and expressed a desire to see it 
with the object of purchase,—as the dia- 
mond was in a bank safety deposit vault, 
it was arranged that he was to come back 
at 1:30 o’clock that afternoon. The dia- 
mond was procured during the interim, and 
promptly at the appointed time the pro- 
spective purchaser came back. Mr. Sharp 
* * * invited [him] * * * to step into a 
small enclosure near the front * * *. Sharp 
took it out of the envelope and placed it 
on the desk so as to give Dunn a good 
chance to see it * * *, They talked * * * 
several minutes * * *, The price was set 
at $800.00. Mr. Sharp wrapped it up in 
some white paper placing it in the envelope 
from which it was taken, and placed the 
envelope under a flap on his desk blotter 
on his side of the desk. Some further talk 
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was had, Dunn finally suggested that he 
would like to take another look at it. Sharp 
accommodated him, and Dunn picked it up, 
holding it up to the light and appeared to 
weigh it in the palm of his hand. He took 
out of his inside pocket a handkerchief and 
pretended to polish the diamond by rubbing 
and manipulating it on his handkerchief. 
He desired to light a cigarette. Suarp 
obligingly struck a match * * *, Immedi- 
ately thereafter, or while this was going 
on, Dunn dropped what in fact turned out 
to be only a piece of cut glass upon the 
desk. Mr. Sharp thought something was 
wrong and promptly told Dunn ‘That is 
not my diamond. I want you to put my 
diamond back there.’ Dunn became indig- 
nant and told Sharp ‘You want to be care- 
ful, young fellow * * *. Accusing me of 
stealing, you will have a civil suit on your 
hands * * *. He immediately got up, 
brushed past Sharp and hurried out of the 
door. Sharp pursued him * * * the police 
department was notified, * * * but no trace 
of the wily Dunn was ever found. 


Policy Coverage 


“The policy provisions are: ‘Robbery used 
in the policy, shall mean a felonious and 
forcible taking of property: (a) by violence 
inflicted upon a custodian; (b) by putting 
him in fear of violence; (c) by an overt 
felonious act committed in the presence of 
a custodian and of which he was actually 
cognizant.” (542) 


Felonious and Overt Taking 


The defendant argued that there was no 
“robbery.” Said the Court continuing: 


“If defendant had not defined. robbery in its 
policy, it may well be that defendant’s 
argument is well founded * * *. Under 
paragraph C it chose to define it as one 
of its promises to plaintiff, that indemnity 
would be made if ‘by an overt, felonious 
act committed in the presence of a cus- 
todian and of which he was actually cogni- 
zant’ loss to plaintiff resulted. No amount 
of argument, no matter how well presented, 
can avoid the plain reading of defendant’s 
undertaking. Dunn’s taking was felonious 
and overt. That Mr. Sharp, as the agent and 
representative of plaintiff, was present and 
cognizant of what happened is too clear 
for mere sophistry to destroy. Nor can 
paragraph C be so construed as to include 
the first premise, that the taking be ‘forcible.’ 
If so construed paragraph B becomes mean- 
ingless.” (542-3) 


Policy Definition of “Robbery” 


A New York decision in 1932 contains a 
definition of robbery that seems to cover 
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the facts of the Louisiana case under discus- 
sion. This was the case of Buffalo Smoketeria, 
Inc. v. Metropolitan Casualty Insurance Co., 
of N. Y., 143 Misc. 894, 258 N. Y. S. 581, 


wherein the Court said: 


“The definition of ‘robbery’ as included in 
the policy differs from the common law 
and statutory description of the offense. 
The policy defines ‘robbery’ as applied to 
this case as: ‘Robbery shall mean a feloni- 
ous and forcible taking of property * * * 
by an overt felonious act committed in 
the presence of custodian and of which he 
was actually cognizant.’ The facts establish 
that a delivery clerk of plaintiff entered the 
premises known as 381% Niagara Street 
for the purpose of refilling an automatic 
cigarette vending machine. He left his 
truck outside and remained in the premises 
about three minutes. On coming out he 
saw his truck being driven up the street 
and around the corner * * *, 


Beginning of Overt Act Need Not Be Seen 


“There was no requirement in this case 
that the overt act should be seen by the 
custodian as it commenced. He knew that 
the truck was being driven away. His brief 
absence in the store was no more than if 
he had turned his back and then turning 
again had seen the truck being driven away. 
The evident intent of the clause in question 
was to guard against careless or pretended 
losses by the custodian and not to avoid a 
loss by a technical, strained construction of 
the policy.” 


Knowledge of Louisiana Robbery 


The classification of “robbery” as given in 
the policy, over and beyond the common 
law definition of the crime as has been given 
would be readily recognized. The policy 
classification of “robbery” is “a felonious and 
forcible taking of property, by any overt 
felonious act committed in the presence of 
a custodian and of which he was actually 
cognizant.” The “taking” was admittedly 
“felonious and forcible.” The actions of the 
two participants in the Louisiana crime were 
certainly “overt and felonious.” The cus- 
todian, Mrs. B, was certainly present, and 
she was certainly actually cognizant of the 
action of the accomplice, an accomplice, 
without whose participation the ¢rime could 
not have been committed. 


“Overt and Felonious” Act Defined 


Certain statements of the law as quoted in 
Words and Phrases, Permanent Edition, 
throw some light on this subject: 


1. “An ‘overt act’ is some act done to ef- 
fect the object of the conspiracy. Gist of 
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conspiracy is agreement to effect unlawful 
end, but before offense is completed, party 
to conspiracy must do some ‘overt act.’ 
(Code § 37, 18 U. S. C. A. §88. Dahly v. 
U. S., C. C. A. Minn. 50 F. 2d. 37.)” (p. 580, 
of Vol. 30.) 

2. “An ‘overt act’ must reach far enough 
towards the accomplishment of the desired 
result to amount to a step in a direct move- 
ment toward the commission of the offense 
after the preparations are made, but need not 
be the last proximate act to the consummation 
of the offense attempted to be perpetrated. 
State v. Roby, 188 N. W. 709, 714, 194 Iowa 
1032.” (p. 579, of Vol. 30.) To the same 
effect are State v. Enanno, 114 A. 386, 389, 
96 Conn. 420; Powell v. State, 90 So. 625, 
128 Miss. 107; State v. Keller, 21 P. 2d. 807, 
143 Or. 589. (p. 579, of Vol. 30.) 

3. “‘Felonious’ is defined by Webster to 
be ‘Malignant, malicious, villainous, traitor- 
ous, perfidious.’ People v. Moore, 37 Hun., 
84, 93, 3 N. Y. Cr. Rep. 458, 469, See also, 
Whitman v. State, 22 N. W. 459, 17 Neb. 
224, 227.” (p. 420, of Vol. 16.) 

4. “‘Feloniously’ in a legal sense, means 
done with intent to commit a crime. A 
felonious intent is an unlawful and wicked 
intent * * *. State v. Douglas, 37 P. 172, 
33 Kan. 669.” (p. 429 of Vol. 16.) 

5. “The words ‘Feloniously’ and ‘Fraudu- 
lently’ used in connection with an unlawful 
and forbidden act, only mean that the act 
was done knowingly and purposely. Man- 
sur v. Lentz, 211 S. W. 97, 99, 201 Mo. App. 
256.” (p. 431, of Vol. 16.) 


Insured Ignorant of Robbery 


In Agee v. Employers’ Liability Assurance 
Corp., decided in 1923, 213 Mo. App. 693, 
253 S. W. 46, annotated in 41 A. L. R. 861, 
the Court had this set of facts before it: 
“* * * as she was passing through the 
vestibule she was jostled by several un- 
known persons coming from the opposite 
direction, who crowded against her. After 
she passed out of the vestibule she noticed 
her clothing was out of order, her waist front 
was torn loose from her dress and hanging, 
a piece was torn therefrom, and her bar 
pin gone. At the time this discovery was 
made, the persons who had crowded against 
and jostled her had digappeared. She re- 
turned at once to the cashier’s desk and 
reported the incident, and also sought the 
nearest policeman and reported the matter 
to him.” 

The “personal holdup” endorsement on the 
policy defined robbery as follows: 

“Robbery as used in this endorsement shall 
mean a felonious taking of property by violence 
inflicted on the person from whom the 
property is taken, or by putting such per- 
son in fear of violence.” 


The court held this loss was covered under 
said policy, despite the fact the plaintiff 
did not see the “taking” nor realize it was 
happening. 


Blanket Holdings Policy Provisions 


-In the case of Duluth St. Ry. Co. v. F. & 
D. Co. of Indiana, decided in 1917, 136 Minn. 
299, 161 N. W. 595, annotated in 41 A. L. R. 
811, a similar decision was given. There 
the policy “was designated on its face 
‘blanket holdings’ policy and is spoken of 
in correspondence by defendant as ‘interior 
buildings and robbery from messenger in- 
surance.’ It provided ‘for direct loss’ of 
money ‘by robbery, by force or violence, 
commonly known as highway robbery or 
holdup * * * from any person, care and 
custody of any employee * * * of the as- 
sured’ and does not cover ‘loss of money 
* * * by robbery unless occasioned by fe- 
lonious, violent and forceable means com- 


,” 


monly known as holdup’. 


Robbery in Crowded Elevator 


The treasurer and paymaster of plaintiff, 
Reichert, “on one pay day, went to the 
bank, received some $1,600.00 in currency, 
placed it in an envelope, put the envelope 
in the inside pocket of his undercoat, 
buttoned up his coat and went to the elevator 
* * * Two men were ahead of him. An- 
other, Miller, followed him in. While in 
the elevator, as Reichert described the inci- 
dent, ‘Miller backed up into me, crowding 
me back,’ ‘forcing me against the two men 
behind me,’ ‘the pressure continued from 
the time the elevator started until the ele- 
vator stopped on the fifth floor’ * * *, 
When the elevator arrived at the fifth floor, 
Miller obstructed his passage so that the 
two men behind him passed out ahead of 
him. Miller’s conduct was so pronounced 
that Reichert resented it, and as they left 
the elevator turned to him and said, ‘You 
are some little crowder, fellow.’ While this 
crowding process was going on in the ele- 
vator and aided by it, one or both of the 
men behind relieved Reichert of his roll of 
money.” 


Policy Construed 


The Court held this covered by the policy, 
despite the fact that Reichert did not see 
the “taking,” nor realize it was happening, 
nor realize any “violence” was being in- 
flicted upon him—and did not in fact know 
which of the two men did “the taking.” 


Requirements as to “Violence” 


On this point there is a statement of the 
law in Ruling Case Law that will be of 
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interest. In Volume 23, Sec. 2, pages 1139-40, 
Sec. 7, page 1143, Sec. 10, page 1144 and 
Sec. 12, pages 1146-7, there are several 
pertinent comments, the last cited comment 
reads as follows: 


“No matter how slight the cause creating 
the fear may be, nor by what other circum- 
stances the taking may be accomplished, if 
the transaction be attended by such circum- 
stances of terror, such threatening by word 
or gesture, as in common experience are likely 
to create an apprehension of danger, and to 
induce a man to part with his property for 
the safety of his person, he is put in fear, 
and it has been held that a fear of personal 
violence is sufficient though the persecutor 
did not at the time know of the taking.” 
(Sec. 12, p. 1146-7.) 


Conclusions in Louisiana Case 


The Louisiana case was submitted on an 
agreed statement of facts, and the lower 
court gave judgment for the plaintiff as 
prayed for. Defendant appealed. The Cir- 
cuit Court of Appeal, First Circuit for 
Louisiana, sustained the decision of the 
lower court. After reviewing the cases 
cited by counsel, the Court of Appeals 
quoted with approval the decision in the 
case of Buffalo Smoketeria, Inc. v. Metro- 
politan Casualty Insurance Co. of N. Y., 
(cited above), and commented: 


“The insurance company contended, as in 
this case, that the alleged robbery was not 
committed in the presence of the custodian. 
The court said: 


“* * * even in criminal prosecutions for 
robbery which require a rigid interpretation 
of the language of the definition, the courts 
have not construed the word “presence” to 
mean a direct, physical presence,’ citing 
many decisions, together with 24 Am. & Eng. 
Ency. of Law, 1002; 54 C. J. 1015.” 


The insurance company contended as in 
this case that the alleged “robbery” was 
not committed in the presence of the cus- 
todian, and the Circuit Court went on to 
say: 

“The action of the two participants in this 
crime were certainly ‘overt and felonious.’ 
The custodian—the plaintiff—was certainly 
‘present,’ and she was certainly ‘actually 
cognizant’ of the actions of the accomplice 
—and accomplice without whose partici- 
pation the crime could not have been com- 
mitted. 


“The evident intent of the clause in ques- 
tion was to guard against careless or pre- 
tended losses by the custodian and not to 
avoid a loss by the technical strained con- 
struction of the policy.” 

The decision of the Court of Appeals of 
Louisiana would seem to be in accord with 
the prevailing views of other jurisdictions. 


Get that extra 
WAR BOND NOW 


Let’s all BACK THE ATTACK! 
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SAMUEL B. PAUL, ESQ., 
PETERSBURG, VIRGINIA ? 


The shatterproof anonymity of parties liti- 
gant in almost any leading case has never, 
we submit, received its deserved quota of 


attention. Legal principles may be formu- 
lated, established precedents cut to new 
cloth; but almost invariably the judicial 
process is accompanied by a loss of indi- 
vidual personalities of the parties plaintiff 
and defendant. Who was Shelley, apart 
from Shelley's Case? Who Sylvester Pennoyer, 
aside from the due process cornerstones in 
Pennoyer v. Neff? Who John W. Haddock, 
once divorced from Haddock v. Haddock? 


This regrettable situation is emphasized, of 
course, by current interest in Paul v. Virginia 
—a case name which is now as familiar to 
the insurance field as any standard clause. 
Nevertheless, Samuel B. Paul, of Peters- 
burg, Virginia, remains a little known his- 
torical figure. What status, we would like 
to know, did Mr. Paul enjoy in ante-bellum 
Virginia on the 1866 day he was convicted 
of violating the Commonwealth’s insurance 
law? Had he slogged out the years 1861— 
1865 with Jackson’s foot cavalry? Was his 
agent’s commission from the New York in- 
surers transported in a symbolical carpet- 
bag? Mr. Paul’s production record 
is another matter of unsatisfied interest. 
Did he set new sales records after Mr. 
Justice Field laid down the rules? Was he, 
after some unfortunate month, abruptly 
separated from employment? What was 
Mr. Paul’s taste in office calendars? Did he 
ever hum Stephen Foster’s soft ballads in 
warm Petersburg evenings? Were there 
voung Pauls to carry on in the Sons and 
Daughters of the Confederacy? 


All in all, regardless of what the United 
States Supreme Court does to Paul v, Virginia 
in deciding the pending insurance anti-trust 
case, we believe that even the tersest sketch 
of Mr. Paul by way of footnote to United 
States v. South-Eastern Underwriters Associa- 
tion would be gratefully received by followers 
of insurance Americana. 


THE INSURANCE 
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INSURANCE ANTI-TRUST CASE—THE 
PAST PERFORMANCE APPROACH 


Staying with the SEUA case, the beginning 
of oral argument, following closely the filing 
of the Government’s exhaustive brief, sounds a 
warning that the status of insurance under the 
anti-trust laws will soon cease to be a “pend- 
ing” issue. At this stage, we were fortunate 
enough to note “The Coming of the New 
Dissent”, C. Herman Pritchett’s analysis, in the 
December University of Chicago Law Review, 
of Supreme Court past performances during 
the 1942 Term. Mr. Pritchett points out, in 
an admirable marshaling of statistics, that 
in 9 out of 12 cases involving conflicts be- 
tween federal and state regulation the Court 
voted for state control, with Mr. Justices 
Rutledge, Jackson, Murphy, and Frank- 
furter most consistently on the state side. 
The Federal Government fared better, how- 
ever, in strict regulation of business cases 
—the score standing: Government 12, Busi- 
ness 7. Mr. Justice Roberts voted for Busi- 
ness 18 times, supported, in the main, by 
the Chief Justice, and Mr. Justices Jackson, 
Reed, and Frankfurter. From all this Mr. 
Pritchett deduces that new liberal, con- 
servative, and “in-between” groups are form- 
ing on the high Court Bench. We pass this 
along to the statistically minded despite dis- 
turbing reflections that Mr. Pritchett’s data, 
just as likely as not, may be disrupted by 
the SEUA case rather than resolve it. 


WAR CONTRACTS— 
INSURANCE NOT RENEGOTIABLE 


Renegotiation, war contractors undoubtedly 
are relieved to know, will not be applied to 
insurance contracts. This January 5 re- 
affrmance of policy by the Joint Price Ad- 
justment Board comes right in the middle 
of the Treasury-House-Senate renegotiation 
embroilment—a timing that makes it doubly 
welcome. Renegotiation is constantly with 
us these days in a disharmonious tangle of 
theories, law amendments and committee 
reports. Read in this atmosphere Board 
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Chairman Joseph M. Dodge’s statement that 
all contracts and sub-contracts for the pur- 
chase of insurance are non-renegotiable under 
the renegotiation law seems splendidly to the 
point. 


MORTALITY TABLES CATCH 
uP TO MAN 


Mortality tables, understandably enough, are 
a form of actuarial art which the layman 
views with a definite uneasiness. Regardless 
of this pardonable attitude toward uncom- 
promisingly black and white charting of the 
life span, changes in the tables represent real 
problems for life insurers and tax-men—pre- 
mium rates, risk calculation, estate valuation. 


The new 1941 Standard Ordinary Table of 
the National Association of Insurance Com- 
missioners is certainly the most emphatic 
current effort to bring mortality tables in 
life with the statistically admitted added lon- 
gevity of Average Man. We mention “C. S. O.” 
at this time when the 1944 legislative sessions 
are getting under way. Already, the new 
table has been approved, effective January 
1, 1948, by California, Delaware, Illinois, 
Indiana, Maine, Maryland, Massachusetts, 
Michigan, Missouri, Nebraska, New Hamp- 
shire, New Jersey, New Mexico, and Wis- 
consin. Action should be expected from 
some of the '44 “regulars” which have not 
as yet adopted the 1941 Table—Kentucky, 
Louisiana, Mississippi, New York, Rhode 
Island, South Carolina, and Virginia. 
Improvement—more accurately, moderniza- 
tion—of the mortality tables is uncontes- 
tably a step in the right direction. Increased 
interest in old age security alone would 
point to an outmoding of the older tables. 
Indeed, continued use of 1868 as an actu- 
arial base seems almost startling. To begin 
with, medically 1868 is definitely a “pre- 
year” rather than a “year of”... . Pre-peni- 
cillin, pre-plasma, pre-capsulized vitamins. 
The women of America had not thought of 
completing the required number of First Aid 
hours. Dr. Kildare had not as yet been 
paged in any cinematic crisis and, while 
Pierre Curie was attaining long trousers, 
there had been no sign of Walter Houston. 
No, 1868 can not be rated as a stellar year 
medic-wise. Indeed, it was a year better 
designed to fill the needs of the panoramic 
school of painting than the less violent requi- 
sites of an actuarial base. The Union 
Pacific was puffing past Laramie to an ac- 
companiment of Cheyenne war-whoops. Jesse, 
and his kindred spirits in the James’ family, 
were newly launched on the most celebrated 
of anti-bank campaigns. The Sioux, never 
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pacifistic, were determinedly embarked on a 
course of conduct which the historians recall 
as Red Cloud’s War.... 

All in all, we are perfectly willing to see a 
new Pex base established. True, the 
“C. S. O.” Table must already find disturb- 
ing aa promises of 140 years of life for 
man. However, our own reaction to the 140 
year man is a quick thankfulness that he is 
not embcdied in the Atlantic Charter. His 
last 10 years, at least, would be a bit difficult 
to subscribe to. 


SALESMEN’S COMMISSIONS AGAIN 


Welcome follow-up on our November issue 
note on salesmen’s commissions and wage 
freeze interpretation, is Economic Stabiliza- 
tion Director Vinson’s December 30 direc- 
tion to the Commissioner of Internal Revenue 
to apply National War Labor Board stabili- 
zation rules to commission earnings. 


Under the National War Labor Board rule, 
no approval for any increase or decrease in 
total annual commission earnings is required 
so long as the commission rate on the indi- 
vidual transaction is not increased or de- 
creased. Any change in commission rate 
and any change from salary to commission 
basis require approval. 


The action of the Economic Stabilization 
Director does not involve any change in the 
Commissioner’s policy with respect to com- 
missions of a salesman on his own sales. 
However, it does clear up t) ie treatment of 
over- riding commissions—a “hold-the-line” 
phase that has been of considerable concern 
to many general agents. Under this most 
recent action by the Director all commission 
payments, even those paid on sales of other 
employees, may be made without approval 
within the $5,000 a year bracket, so long as 
the commission rate on the individual trans- 
action does not change. 





WAR RISK INSURANCE CHANGES 


New cuts in war risk insurance rates cover- 
ing cargoes under warshipopencargo policies 
from the South American East Coast were 
announced January 6 by the War Shipping 
Administration. We note this not because 
of our uneasy admiration for WSA’s dra- 
matic “Warshipopencargo”—a word for any 
Dictionary of the American Language—but 
because we know the Armed Forces’ alert- 
ness and courage make these decreases 
possible. There’s a Fourth War Bond Drive 
coming up! We know the field will continue 
doing its full part. 
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THE CIVIL LAW OF INSURANCE 
OF QUEBEC: PROPOSAL FOR REFORM 


21 Canadian Bar Review 613 (October, 1943) 


By Douglas Barlow 


M. A., B. A., juriep.. (Oxon.), B. C. L., Member 
of the Bar of the Province of Quebec, Translation 
of a paper delivered before La Societe des Etudes 
Juridiques, Quebec, March 10, 1943 


This article is concerned only with the rules 
of law, that in principle, are independent 
of both the administrative law and the legal 
structure of the insurers, or, in brief, with 
the rules whose proper place is in the Civil 
Code. 


The Evolution of Insurance 


The part of the Civil Code which deals 
with insurance was drafted in 1864. It re- 
flects the practice of the period. According 
to article 2479 insurance is divided into 
three principal kinds—marine, fire, and life. 
Competition has encouraged the develop- 
ment of new forms of insurance and of 
improvements in existing forms. 


As the number of insured perils increased, 
insurance theory approached the idea of the 
insurance of the thing, that is, insurance 
against every hazard of an insurable nature. 
In point of fact, since its beginning about 
ten years ago, this stage is now passably 
advanced. 


For moveables, it is possible to obtain a 
policy containing a list of all the real perils 
to which the insured object is exposed, or, 
in certain cases, a policy covering expressly 
“all risks” and excluding only the risks that 
are uninsurable by their nature. 


Furthermore, in addition to the broad cov- 
erage of such policies in the matter of risks, 
they have another distinctive mark in that 
they cover the object insured wherever it 
may be. 


Such is the nature of the evolution of the 
insurance of things. A parallel development 
is beginning in the field of liability insur- 
ance. 
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The Law of Insurance 


The texts of the law are Title V of Book 
4 of the Civil Code, the Quebec Insurance 
Act, the Husbands’ and Parents’ Life In- 
surance Act, and certain other statutes of 
less importance. A _ study of these texts 
shows the need for reform. 


The criticisms of the author are based on 
two postulates: (1) Insurance exists for the 
assured, It has for its essential purpose the 
protection of the assured, and to that end 
it must take account of realities and offer a 
reasonable contract. (2) The realization of 
the first postulate would be promoted if the 
texts of the law were drafted in conformity 
with the principles of legislation of the civil 
law—the enunciation of general principles, 
an integral structure, and order and clarity 
in the texts. 


The defect of form in the present texts 
that immediately strikes the eye is the lack 
of order, the scattering, making research 
difficult and creating problems of interpre- 
tation. 


In the substance of the law there are many 
defects, that is, uncertainties, undesirable 
rules, lacunae, that have developed or been 
revealed as a result of evolution and ex- 
perience. 


Defects in the Law 


Among these defects are the following: 


(1) Insurable interests. From an inspec- 
tion of Articles 2472-5 of Chapter I of the 
Title of Insurance, it would appear that in 
the drafting of these texts the codifiers con- 
templated specially, if not exclusively, the 
insurance of things and life insurance, and 
that the rules do not apply to liability in- 
surance. The text should not lend itself 
to such an interpretation. 


(2) False representations, concealments, 
changes in the risks. The effect of these 
eventualities, as prescribed by Articles 2487 
and 2574, seems to be too rigorous. The 
assured can be deprived of his rights not- 
withstanding his good faith. 
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(3) The transfer of a contract of insur- 
ance, the appointment of a delegate to re- 
ceive payment of the. indemnity, the naming 
of a beneficiary under a life insurance pol- 
icy. These three different concepts are not 
clearly distinguished by the law. 


(4) Subrogation is inadequately treated. 
The subrogation clause should be supplied 
by the law throughout insurance, with the 
exception of personal insurances that are 
not contracts of indemnity; but on the other 
hand, its effects should be limited. 


(5) There are a number of defects in the 
chapter on marine insurance. These defects 
are one of the reasons why, in practice, 
there is almost a tacit convention to settle 
cases according to the Marine Insurance 
Act of the United Kingdom, which is an 
exceptionally good codification. 


(6) The rules of general average, Articles 
2551 to 2567, are out of place under the title 
of insurance. General average is a matter 
of maritime law, independent of insurance 
and older. 


(7) There is no chapter on liability insur- 
ance, and there are a number of points that 
ought to be dealt with. 


(8) The Code is silent as to the rights of 
beneficiaries under insurances of the person 
that are not contracts of indemnity. 


The Uniform Insurance Acts 


The above listed defects would indicate 
that the texts need revision. Another cir- 
cumstance is frequently invoked in favor 
of reform, namely, that insurance is prac- 
ticed, not on a provincial scale, but on a 
national and even internatiqnal scale, and 
that all the Canadian Provinces except Que- 
bec have nearly uniform insurance laws, the 
standard ones being known as the Uniform 
Insurance Acts. 


Considering on the one hand the defects 
in the present law and the need for reform, 
and on the other the existence of the Uni- 
form Insurance Acts and the pressure in 
favor of their adoption by the Province of 
Quebec, the onlooker perceives the need for 
considering the question of reform. 


Directions That the Reform May Take 


As stated before, the important postulates 
to the author are (1) that insurance exists 
for the assured, and (2) that to that end a 
law is to be preferred that is drafted ac- 
cording to the canons of legislation of the 
civil law. 


Thus, the essential question may be thus 
stated: Is the adoption of the Uniform 
Acts compatible with these postulates? If 


1944 


(21) 





not, are the advantages of uniformity great 
enough to warrant their adoption notwith- 
standing? It must be concluded that there 
is incompatibility, and further, that the civil 
law can offer a more desirable solution than 
the Uniform Acts. 


Insurance practice has advanced beyond the 
stage to which the Uniform Acts corre- 
spond, and these Acts are in some degree 
an obstacle to progress. The same is true 
of the Code, and it should be included in 
the list of defects that make reform ad- 
visable. 


Recommendations 


The best solution appears to be an integral 
redrafting of the civil law of insurance, 
based upon critical analysis of existing laws 
and upon the practice of insurance, and 
made in conformity with the principles of 
civil law. 

As the only categories of insurance now 
effectively observed are those that are in- 
evitable—loss, liability, marine, personal in- 
surance—the law should be divided in the 
same fashion. As the Civil Code is the 
proper place for the civil law, the civil law 
of insurance should be there. 


The author suggests, specifically, that the 
present texts of the civil law of insurance 
be replaced by a New Title V of Book 4 of 
the Civil Code, divided in the following 
fashion: 
Chapter 1—The contract of insurance, 
Section 


1—general rules; 

2—rules special to insurance against loss 
and damage; 

3—rules special to ability insurance; 

4—rules special to marine insurance; 

5—rules special to insurance of the per- 
son. 


Chapter 2—Intermediaries (agents, brokers). 


The drafting should be done in. conformity 
with the following principles: 


(1) The rules of draftsmanship, apart from 
syntax, are to be found in the rules for 
the interpretation of laws. 


(2) Since insurance is a contract, it is sub- 
ject to the general law relating to contracts. 
Hence the draftsman should not repeat rules 
contained in the latter, but should lay down 
rules applying specially to insurance—spe- 
cial applications of the general rules, de- 
rogations from these rules, rules peculiar 
to insurance. 


(3) The text should confine itself to prin- 
ciples—rules of wide application, leaving it 
to the policies to deal with narrow cate- 
gories and particular cases. 
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DEFERRED PAYMENT OF 
POLICY PROCEEDS 


29 Cornell Law Quarterly 120 (September, 
1943) 


By Harry George Henn 


Editor-in-Chief, Cornell Law Quarterly 


In recent years, insured persons have made 
various arrangements for having the pro- 
ceeds of their life insurance policies ad- 
ministered over extended periods. There 
are available to insured persons three gen- 
eral types of such arrangements: 


(1). The insurance company on the death 
of.the insured pays the proceeds in a lump 
sum to either the named beneficiary or the 
assignee of the policy. After payment the 
insurance company is no longer involved in 
the transaction, but the payee, under a trust 
agreement with the insured, holds the pro- 
ceéds in trust for designated cestuis que 
trustent. 


(2) More difficult are the second and third 
arrangements, where the insurance company 
agrees to administer the proceeds on the 
death of the insured according to the terms 
of an agreement between it and the insured. 


In the agreement one of the following 
modes of settlement is usually adopted: (a) 
periodic payments of interest, with payment 
of principal at end of a stated period; (b) 
payment of principal and interest in install- 
ments over a stated period; (c) payment of 
a stated number of installments of definite 
amounts, with the possibility of an addi- 
tional number if warranted by the earnings 
of the company; (d) payment of fixed 
amounts for a stated period or for the life 
of the beneficiary, whichever is longer. 


(3) The third arrangement is similar to 
the second in all respects except that its 
terminology resembles that of a contract 
rather than that of a trust. 


Because trust terminology is used in the 
second arrangement, it does not follow that 
a trust results. Even if the insurance com- 
pany has capacity to act as trustees under 
statute or charter, there can be no tradi- 
tional trust because of the absence of cer- 
tain technical requisites: (a) no segregation 
of the trust res from the general assets 
of the insurance company; (b) the insur- 
ance company’s holding in trust its own 
obligation; (c) the provision for fixed pay- 
ment of interest rather than income; and 
(d) the absolute nature of the insurance 
company’s obligation to make payment. 


Differentiation Unjustified 


Under either arrangement, the conduct of 
the insurance company is.substantially the 
same, and there is no justification for legally 
differentiating the second arrangement from 
the third. 


The tendency unfortunately has been to 
attempt to fit the second and third arrange- 
ment into the Procrustean Bed of an exist- 
ing category, most frequently a trust or a 
debt, and apply the traditional incidents. 


If the latter do not happen to coincide 
with the obvious desires of the insured, 
there is a choice between being logical and 
following the technical theery or accom- 
plishing those desires and, by allowing ex- 
ceptions, recognizing the inadequacy of the 
theory. The solution, which is more of a 
means than an end, is to treat the insurance 
settlement as sui generis. 


Rule Against Perpetuities 


That the New York rule against perpe- 
tuities does not apply to insurance settle- 
ments was recently settled in Holmes v. 
John Hancock Mutual Life Insurance Com- 
pany, 41 N. E. (2d) 909. 


The rule of perpetuities is a rule of prop- 
erty and does not apply to contracts. Even 
if the settlement provision in the insurance 
contract be specifically enforceable, no equi- 
table interest in rem would arise and afford 
a sufficient proprietary interest upon which 
to base the application of rules of prop- 
erty. It is submitted that these arrange- 
ments so resemble dispositions of property 
that property rules should to some extent 
apply. 


The Court’s Alternatives 


Although arrangements for the deferred 
payment of life insurance proceeds are in 
widespread use, litigation in the field has 
been relatively slight. The courts have two 
alternatives: (1) Fit the arrangements into 
existing categories; or (2) Recognize a new 
category having incidents which, within rea- 
sonable limits, effectuate the desires of the 
insured. 


To effectuate those desires, the insurance 
settlement should for some purposes be 
analogized to a trust which it greatly re- 
sembles and with which it is coming to 
compete. 


But there is no need to find a trust, nor 
indeed to carry the trust analogy beyond the 
phases discussed to impose upon the insur- 
ance company the full complement of trust 
duties. The insurance settlement, provided 
that the courts follow the second alterna- 
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tive, will furnish a much needed device for 
familial disposition. Should the courts fail, 
legislative direction is available. 


PROCEDURE ON AND EFFECT OF 
INSURANCE ARBITRATIONS 

48 Commerc ‘al Law Journal 204 (Se pte me e, 
1943) 

By Paul B. Kach 


Member of the Maryland Bar; Associate Editor, 
Commercial Law Journal 


Most insurance companies are sufficiently 
reasonable in fixing the amount of a fire 
loss for it to present but a question of 
mathematics and friendly adjustment. But 
betimes, disputes, and altogether legitimate 
and proper ones, make necessary the calling 
into operation of the arbitration clause found 
in most standard policies. 


The Arbitration Clause 


The usual form of this clause reads: 


In case the insured and this Company shall fail 
to agree as to the amount of loss or damage, 
each shall, on the written demand of either, 
select a competent and disinterested appraiser. 

. The appraisers shall then appraise the loss 
and damage stating separately sound value and 
loss or damage to each item: and failing to 
agree, shall submit their differences only, to 
the umpire. An award in writing, so itemized, 
of any two when filed with this Company shall 
determine the amount of sound value and loss 
or damage. 


In this article, it will be assumed that the 
arbitration has been found necessary, the 
umpire and arbitrators named, and from 
that point on will be discussed the various 
considerations that arise from time to time: 
(1) as to how the arbitration shall proceed; 
(2) what they should determine; and (3) 
how conclusive their award is. 


“Sound Value of the Item” 


In considering what should be the course 
of the arbitration, the surprising thing at 
the outset is to find that a cursory examina- 
tion of the Digests, at least, discloses no 
adjudicated precedent as to the meaning of 
the quoted language “sound value of the 
item.” 


The dictionaries disclose that “item” pri- 
marily means “a separate article or entry 
in an account.” Where the fire damage is 
to a single object, such as a window casing, 
a door, an automobile, or the like, it is clear 
that the appraisers are to determine its true 
value just prior to the fire and the damage 
resulting from the fire. 





But in those instances where the insur- 
ance coverage is to an entire building and 
the loss is only to a_ section thereof, no 
court of final resort seems to have decided 
what is the “item,” the sound value of which 
shall be determined by the appraisers. 


It is urged, however, that the common 
sense construction is and must be that not 
the entire building shall be appraised for 
its sound value, but only that “item” thereof 
which was damaged. Logic certainly lends 
weight to this construction. 


Clarification Needed 


Some insurance policies covering various 
buildings and their contents enumerate the 
risk covered by successively stating: “Item 
first, the building known as ; 

Item second, the contents thereof consisting 
of ..} Item third, the garage 
building at the rear thereof,” etc. 


In such cases in particular, it is possible 
to contend logically that the meaning of the 
word “item” has been fixed to mean the 
particular building or contents designated 
by the given item number. 


The fact that the insurance risks in many 
policies are so stated as “items” gives some 
force too to a contention that that is the 
meaning established by usage in the insur- 
ance field of the word “item.” It is sug- 
gested that this particular clause requires 
construction and could be clarified. 


Barring Umpire from Initial Deliberations 


The terms of an arbitration agreement 
ought to be literally observed, even to the 
extent of seeing to it that the umpire shall 
not participate in the initial deliberations 
of the appraisers. 


Nor is the objection to the umpire’s. being 
present when the appraisers first meet a 
merely captious one. It is reasonable to 
suppose that the inclusion of the umpire 
in their initial deliberation, particularly bear- 
ing in mind his neutral status, will bring 
to play a possible different opinion and 
viewpoint. 


The agreement made by the issuance of the 
policy was that the first effort at fixing the 
price shall be that of the arbitrators, and 
it is urged that any other procedure makes 
the award open to possible challenge. 


Right of Insured to Be Heard 


The arbitrators and the umpire are fre- 
quently and perhaps usually men of experi- 
ence in the field to which the appraisal 
applies. It is frequently altogether fair and 
feasible, therefore, for them to make their 
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own appraisal, without need of. testimony 
and evidence other than the fire damaged 
premises themselves, and it has often been 
so held. 


But the rule generally is “the insured or- 
dinarily is entitled to introduce any com- 
petent evidence before the appraisers, though 
some courts have upheld appraisers in re- 
jecting evidence in case of a partial loss 
where an inspection is possible,” according 
to 14.R..C. L. 1361. A number of cases, 
therefore, hold that the arbitration may not 
stand if the insured has not had the oppor- 
tunity to be heard by the appraisers before 
they reach their conclusions. 


Court Decisions in Point 


Not only is there risk of the finding being 
impeached in those cases where the insured 
was not offered an opportunity to be heard, 
but it is further urged this is so clearly the 
rule of fairness that no appraisers should 
depart from it. 


The Supreme Court of the United States, 
despite its tendency to favor upholding the 
findings of administrative boards, neverthe- 
less insists that the “fundamental require- 
ments of notice and opportunity to defend 
(must be) afforded.” [Zayas v. Lothrop, 
Luce & Co., 231 U. S. 171.] 


This was also the mandate of the Lord 
Chancellor of England, when requested by 
Parliament to establish:in England a pro- 
cedure on administrative hearings, to wit, 
that no party should be condemned un- 
heard. 


Right of the Company to Be Heard 


Heretofore, in advocating that the arbi- 
trators be required to afford an opportunity 
to be heard, mention has been made that 
this privilege should be extended the “in- 
sured.” 


This is the statement of most of the cases, 
as it is normally he alone who has or might 
have special information that the appraisers 
‘should have. 


But the principle is equally sound as to 
the insurance company, should there be the 


slightest reason to suppose that it or its 
representatives could furnish special infor- 
mation of possible value. 


Finality of the Award 


From the companies’ standpoint, it is ob- 
‘vious that they desire, as a general rule, 
that the award shall be final. It is also 
clear that this should normally be so, else 
the incurred expense goes to naught, and 
the purposes of a cheap and speedy method 
of reaching a correct conclusion destroyed. 
Sut nevertheless the award is not in all 
cases final. 


The law gives to the finding of the arbi- 
tration much more than prima facie correct- 
ness. But it does not permit this rule, 
important and proper as it is, to make itself 
an instrument of oppression or fraud. 


Where grave injustice will result unless 
the courts intervene, they will. In the nor- 
mal, and even in the doubtful case, they 
will not. 


Even as the courts will not define “fraud” 
for fear that their very definition of it will 
enable unscrupulous persons to commit 
frauds while observing its exact legal defini- 
tions, so the courts are prone to stute the 
conditions upon which they will set aside 
the arbitration award in but general terms, 
considering each case upon its own merits, 
which is as it should be. 


Attacking an Award in Equity 


A few cases hold that an award may be 
attacked only in equity. In those states 
where the distinction between law and 
equity remains as at common law, this is 
important, especially as to the plaintiff's 
right to a jury hearing. 


As a final thought herein advanced, it is 
suggested that no reason exists for such a 
holding. If the circumstances sustain and 
justify the award, it ought to be good for 
all purposes and in all courts. If, on the 
other hand, it is not equitable to let the 
award stand, it should be freely set aside 
in any court to which the issue is presented. 


ee 


Postal Employees’ Proof of Financial Responsibility 


A lessor need not provide proof of future financial responsibility if his vehicles 
become involved in collisions while under the operation and control of the Post 
Office Department. Nor can the employees who drive such vehicles be required 
to post proof of future financial responsibility. The matter of damages is fully 
provided for under postal regulations, and the enforcement of the Oregon 
Financial Responsibility Law upon failure to furnish proof would result in the 
suspension or cancellation of the operator’s license and would thereby interfere 
with an activity of the United States. —Opinion of the Attorney General of Oregon, 


November 22, 1943. 
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THIRD PARTY'S NEGLIGENCE IN 
IGNITING GASOLINE STREAM 





The right of an insurance company to re- 
cover from a negligent third party for the 
loss sustained by the insured owner of an 
automobile which was burned when a stream 
of gasoline under or near the vehicle was 
ignited by the third party’s employee, has 
recently been upheld in two similar Ohio 
cases involving an unusual chain of causa- 
tion. In both cases the insured’s automobile 
was standing near another automobile on 
which work was being done by employees 
of the defendant employer. In both cases 
gasoline escaped from the vehicle undergo- 
ing repair. ‘There was a negligent act by an 
employee in each case which resulted in the 
stream of gasoline catching fire with result- 
ing damage to the insured car. 


Degree of Negligence 


There was one interesting difference in the 
two factual situations. In the one case gaso- 
line leaked from the vehicle’s tank unnoticed 
because the car was jacked up in the garage 
while repair work was being done. No one 
had actual knowledge of the gasoline having 
leaked out, and the ignition of the stream of 
gasoline as the result of applying a blow 
torch to a rear fender must have come as a 
distinct surprise to the welder. In the other 
case, gasoline was purposely drained from a 
stalled vehicle. The existence of the gaso- 
line stream, which ran down the gutter toa 
point under the insured vehicle parked by 
the curb, was actually observed by two em- 
ployees, one of whom carelessly lit a ciga- 
rette near the stream which ignited and the 
resulting fire damaged the insured’s car. 
While there can be little question as to the 
employer’s liability for the carelessness of 
his two employees in the latter instance, a 
more doubtful case of liability on the part 
of the employer was presented in the former 
instance where there was no knowledge of 
the gasoline spilling from the tank. Never- 
theless, both courts ruled that the insurer 
should recover against the negligent employer. 


What the Courts 


Are Doing 


Creation of Nuisance 


In the case of Philadelphia Fire & Marine In- 
surance Co. v. The Hirschfield Printing Co., 
decided by the Ohio Court of Appeals (1943) 
[19 CCH AutomosiLe CAseEs 232], a truck 
owned by the defendant stalled in a public 
street. The defendant’s employee parked the 
truck by a curb and sent for another em- 
ployee to help him get the vehicle started. 
In the process, the employee who had been 
sent to adjust and start the motor let some 
gasoline drain from the tank onto the surface 
of the street. Some ten gallons, in all, thus 
escaped from the tank, ran down the gutter, 
and formed a pool under the insured’s car. 
The employee who was not working on the 
truck stood on the curb, lighted a cigarette, 
and apparently the lighted match, or a spark, 
ignited the gasoline stream. The fire fol- 
lowed the stream to the insured’s car. In 
allowing the insurance company to recover 
on the insured’s cause of action against the 
defendant, the court stated that 


by voluntarily spilling this gasoline in the 
street it created a public nuisance and is re- 
sponsible for all the natural consequences 
thereof. * * * It was a highly combustible sub- 
stance. A mere spark was enough to set it 
aflame. A public street is no place for such a 
substance to be exposed unguarded. It created 
a menace to the safety of the users of the 
street, ignorant of its presence. The Gerhold 
automobile was lawfully in the street. The de- 
fendant, by reason of the nearness of its em- 
ployees was brought into relation with the 
automobile and owed a duty to its owner. * * * 
Furthermore, this gasoline was ignited by one 
for whose negligent conduct the defendant was 
chargeable. He was in custody of this truck 
and the gasoline which it contained, * * * The 
defendant’s own employee, who struck the 
match, by his testimony showed that he recog- 
nized at the time that it was a hazardous thing. 


Fire in Garage 


In Allstate Insurance Co. v. Hounshell, an- 
other subrogation action by the insurer 
against a negligent defendant-employer, the 
Dayton Municipal Court (1943) [19 CCH 
AUTOMOBILE CAsEs 206] ruled in favor of the 
insurer. The scene of the fire which de- 
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stroyed two insured automobiles, the losses 
on which were paid by the insurer, was a 
garage. An employee of the defendant ga- 
rage owner was repairing a Ford. He jacked 
up a rear side of the car, and gasoline spilled 
out of the tank onto the floor. The em- 
ployee was unable to remove some bolts on 
the running board and rear fender—on the 
opposite side of the car from which the gaso- 
line escaped—and he called the defendant 
Hounshell to burn them off with a blow 
torch. Hounshell did this, the hot bolts fell 
into the gasoline or vapor under the car, 
ignited the gasoline, and the Ford was 
burned. The resulting fire, which Hounshell 
was tinable to extinguish, damaged the in- 
sured cars. 


Knowledge of Hazard 


There was, of course, a bailment relationship 
involved, and upon showing that the two 
insured cars could not be returned to the 
insured owners, the insurer established a 
prima facie case of negligence on the part 
of the garage owner. The defendant was 
unable to rebut this presumption, and liabil- 
ity followed. The testimony offered by the 
defendant was to the effect that Hounshell, 
in his 16 years of experience, had seen gas 
leak from a tank, one side of which had been 
jacked up, on but one or two occasions. A 
garage superintendent testified that he had 
seen it happen “at least a half-dozen times” 
in his 23 years’ experience. Still another 
garage superintendent said that twice in 16 
years he had seen such an overflow. From 
this testimony the court concluded that 


it is possible for gasoline to leak out of the tank 
when the car is jacked up and the tank is full 
of gasoline. Each of these three witnesses 
could, from his experience, anticipate that this 
could happen if these circumstances were pres- 
ent, and it is common knowledge that when 
gasoline is allowed to leak and vaporize, it be- 
comes highly inflammable and a fire will easily 
result if only a spark comes in contact with 
these fumes. The mere fact that these garage- 
men had made no inspection for gasoline when 
working on automobiles js not the true test of 
ordinary care. * * * The further fact that these 
men busily engaged in repairing automobiles 
do not take time to make a proper examination 
when there is a possibility of a situation such 
as this resulting does not excuse them, 


The trial court compared the negligence here 
involved with the situation in which a person 
crossing a railroad track near his home each 
day, and knowing the exact time when trains 
were due, failed to look at any other time 
with the result that he was struck by a 
special train. 
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PRINCIPAL GARAGING CLAUSE- 
WARRANTY OR REPRESENTATION 





The United States Circuit Court of Appeals 
for the Sixth Circuit has ruled that a stipu- 
‘lation in an automobile policy to the effect 
that the insured’s automobile ‘will be prin- 
cipally garaged and used in the above town, 
township, county and state (Kalamazoo, 
Michigan)” is not a warranty where the 
coverage is nationwide, where the policy does 
not expressly limit the locality in which the 
car may be used, and where, for six months 
of a ten months’ period preceding the acci- 
dent, the insured actually resided in Kala- 
mazoo. Sutton v. Hawkeye Casualty Co. 
(1943) [19 CCH Automoniie Cases 307]. 


Policy Provisions 


The insured, a resident of Kalamazoo, Michi- 
gan, secured coverage for his automobile 
from May 8, 1941, for a period of one year. 
Early in November, 1941, he moved to Chat- 
tanooga, Tennessee, where he was residing 
at the time of the accident. One of the 
policy provisions under the heading of 
“Warranties,” stated: 

The automobile will be principally garaged and 
used in the above town, township, county and 


state (Kalamazoo, Michigan) unless otherwise 
specified herein—No exceptions, 


A subsequent part of the policy provided that 
the policy was issued 


in consideration of the payment of the pre- 
miums and of the statements contained in the 
Warranties, which statements the Assured 
makes and warrants to be true, * * *. 


A further provision stipulated that 


This policy shall be void in event of violation 
by the Assured of any agreement, condition or 
breach of any warranty contained herein, * * *, 


The area liability of the policy was stated 
to be anywhere in the United States or 
Canada, and the policy was to become void 


if the Assured has concealed or misrepresented 
any material fact or circumstance concerning 
this insurance or the subject thereof; or in 
case of any fraud, attempted fraud, or false 
swearing by the Assured touching any matters 
relating to this insurance or the subject thereof, 
whether before or after a loss or accident. 


The insurance company contended that it was 
entitled to a declaratory judgment of non- 
liability on the ground that there had been 
a breach of a promissory warranty that the 
automobile would be garaged and used in 
Kalamazoo. 
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Insured’s Statements Not a Warranty 


In upholding the right of the insured to 
recover under the policy, the appellate court 
construed the principal garaging provision 
as a representation rather than a warranty. 
The fact that this clause was placed under a 
heading “Warranties” was not conclusive 
that it was a warranty. In fact, there were 
several other paragraphs under this heading 
which were obviously not warranties, such 
as descriptive statements relating to the 
length of policy period, and the make of 
automobile. The statement as to where the 
automobile would be used, considered in the 
light of a promissory warranty, or condition 
subsequent, would require a conclusion that 
it was the intent of the insurance contract 
that the assured undertook to use his auto- 
mobile principally in Kalamazoo, and that 
there should be no insurance protection if 
the car were principally used elsewhere. 
The difficulty with this conclusion is that 
there was no express undertaking on the 
part of the insured that the car would remain 
in Kalamazoo. 


Were we required to construe the statement set 
forth under ‘‘Warranties,"’ as to place of prin- 
cipal use of the automobile, strictly as a war- 
ranty or condition against the assured—rather 
than against the insurer—it would yet seem 
that the use of the automobile anywhere in 
Canada or the United States for a lesser period 
of time than the use thereof in Kalamazoo, 
would be within a warranty that the car would 
principally be used in the latter place. 


The word “principally” in the phrase “prin- 
cipally used” was held to be a very uncertain 
term, particularly in the light of the policy 
provision authorizing nationwide coverage. 
In considering the language in the forfeiture 
clause, the court was not convinced that the 
parties had actually intended that the policy 
should become void as the result of a change 
of residence and the use of the car elsewhere. 
By way of a precautionary suggestion to 
insurers, the court concluded that 

If insurance companies wish to exact from in- 
sured persons, warranties and agreements as 
conditions to a valid contract, the terms of the 


policy to that effect must be so clear as to ex- 
clude any other conclusion. 


DISABILITY PAYMENTS UNDER 
NONOCCUPATIONAL POLICIES © 


O’Brien Case Overruled 


Expressly overruling a long line of decisions 
based upon its holding in the case of National 
Life and Accident Company v. O’Brien’s Ex’r., 
(1913), 155 Ky. 498, 159 S. W. 1134, the 
Kentucky Court of Appeals, on December 
14, 1943, aligned itself with the majority of 
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courts holding that before the insured may 
recover the disability benefits provided in a 
nonoccupational policy, it is incumbent upon 
him to show that he is totally and perma- 
nently disabled from following any occupa- 
tion, rather than show only that he is unable 
to follow a particular occupation. The Mu- 
tual Life Insurance Company of New York v. 
Bryant [9 CCH Lire Cases 300]. The court 
was careful to point out, however, that its 
ruling in the Bryant case was not to be given 
a retroactive effect 

so as to affect appellee’s policy and other con- 
tracts made and entered into subsequent to the 
effective date of the opinion in the O’Brien case. 
(This opinion was rendered on October 24, 1913.] 
Such policies issued after this decision becomes 
final will be controlled by the conclusions ex- 
pressed herein. 


Classes of Disability Policies 


In reaching the foregoing conclusion, the 
court observed that insurance of the kind 
here involved is divided into two general 
classes: (1) nonoccupational disability insur- 
ance which affords protection against a dis- 
ability preventing the insured from following 
any and all occupations for gain or profit, and 
(2) occupational disability coverage insuring 
against a disability which prevents the in- 
sured from following a particular occupation. 


The Majority Rule 


In the majority of states, nonoccupational 
policies have been given the strict construc- 
tion followed in the Bryant case, supra. It is 
recognized that the two types of policies do 
not carry the same premium rates, and in 
Prudential Insurance Co. of America v. Harris 
(1934), 254 Ky. 23, 70 S. W. (2d) 949, it is 
pointed out that the occupational policy car- 
ries a higher rate. The Kentucky Court of 
Appeals, after referring to the rule that con- 
tracts of insurance are to be construed favor- 
ably to the insured, was unwilling to read 
something into the policy directly repugnant 
to the written terms which plainly set out 
that disability benefits would be payable if 
the insured was “and will be, permanently, 
continuously and wholly prevented thereby 
from performing any work for compensa- 
tion, gain or profit, and from following any 
gainful occupation.” Clearly, then, under 
such a provision, it was not enough for the 
insured to merely show that he was unable 
to continue in a particular occupation. 


Rationale of Minority Rule 


The basis for allowing recovery of disability 
benefits under a nonoccupational policy by 
showing only that the insured cannot con- 
tinue in a particular occupation is the fact 
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that there are few disabilities which would 
prevent the insured from earning some live- 


lihood. Consequently, it is argued, it would 
be exceedingly difficult to recover under a 
nonoccupational policy since in most instances 
it would be possible for the insurer to show 
that the insured was able to do something. 
As stated by the court in Foglesong v. Modern 
—€ of America (Mo. 1906), 97 S. W. 


The achievements of disabled persons are seem- 
ingly marvelous. Under defendant’s theory, the 
plaintiff might embark in the peanut trade or 
follow the business of selling shoestrings or 
lead pencils, or follow some similar calling; in 
which instances, under the rule invoked, there 
would be no disability within the meaning of 
the policy. In our opinion, such was not within 
the contemplation of the parties. In order to 
carry out the intent of the parties, it is our 
duty to disregard the broad language used 
which would have the effect to defeat the pur- 
pose of the contract and render it a nullity. 


Criticism of Minority Rule 


The reasoning in the Foglesong case did not, 
in the opinion of the Kentucky court, fairly 
criticize the majority rule of strict construction. 
We would not subscribe to such an absurd rule 
of construction as to hold that if the insured, 
in such [nonoccupational] policies, is able to 
perform some trivial occupation, such as the 
peanut trade or selling shoe strings or lead pen- 
cils, which would yield only a pittance or a 
nominal income, such would satisfy the terms 
of the insurance contract. It would be unrea- 
sonable to believe that anyone would pay a 
substantial sum or premium for an insurance 
policy insuring against loss by reason of phys- 
ical inability which might not afford protection 
against a reasonably substantial loss. 


The court concluded that in order for an 
insured to recover under a nonoccupational 
policy issued in the future, it would be nec- 
essary for him to show not only an inability 
to follow his regular occupation, but, in addi- 
tion, he would have to establish that he 
could not follow any occupation for which 
he was fitted by education, training and ex- 
perience, and which would yield a reasonably 
substantial gain or profit “rising to the dig- 
nity of an income or livelihood.” 


Holding in the Bryant Case 


The overruling decision in the Bryant case 
involved the construction of a nonoccupa- 
tional policy affording disability benefits if 
the insured “is, and will be permanently, 
continuously and wholly prevented thereby 
from performing any work for compensation, 
gain or profit, and from following any gain- 
ful occupation.” When this policy was issued 
in June, 1923, the insured was a “manager 
of a wholesale gasoline and oil office.” At 
the time of his alleged disability, in 1941, 
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he was “manager and truck driver in the 
selling of auto parts.” The trial court 
awarded judgment for the insured, the jury 
having found for him under an instruction 
to the effect that if the insured’s disability 
was such that he was thereby unable to per- 
form in a reasonable and practical way all 
the material acts in pursuit of his occupation 
as “manager and truck driver in the selling 
of auto parts,” then the jury would find for 
the insured. And although this judgment 
was affirmed by the Kentucky Court of Ap- 
peals, the affirmance was based on the fact 
that the decision was not to be given a retro- 
active effect. 


The Crook Case 


A few days before the opinion in the Bryant 
case, supra, the United States Circuit Court 
of Appeals for the Sixth Circuit affirmed 
a decision of the United States District Court, 
Western District of Kentucky in which it 
was held that a nonoccupational disability 
policy should be construed in accordance with 
the minority or “liberal” rule, and that “in 
Kentucky, the ability to work in other occu- 
pations of a dissimilar nature does not ab- 
solve the insurer from liability under disability 
insurance contracts.” This decision, in 
Crook v. The Prudential Insurance Company 
of America [9 CCH Lire Cases 292], involved 
a policy which provided for disability bene- 
fits where the insured 

is rendered wholly, continuously and perma- 
nently unable to engage in any occupation or 
perform in any occupation or perform any work 
for any kind of compensation of financial value 
during the remainder of his (or her) lifetime 
* * *. [From the trial court’s opinion, 7 CCH 
Life Cases 804.] 


Engaging in Similar Occupation 


At the time the insured took out the policy 
in January, 1929, he was president, general 
manager and chief stockholder of a corpora- 
tion owning fluor spar mines in Kentucky. 
During the depression year of 1930, mining 
was substantially suspended and the com- 
pany engaged in selling fluor spar already 
mined. Since his accident in September, 
1930, the insured was unable to supervise the 
shooting of dynamite, timbering, loading of 
fluor spar, and various other operations con- 
nected with the extraction of the ore, nor 
could he perform manual labor. But he was 
able to carry on his work as president and 
general manager of the company which had 
continued to sell fluor spar already mined. 
The appellate court ruled that recovery for 
disability payments was properly denied by 
the trial court inasmuch as the insured was 
still able to work in an occupation similar 
to that in which he was formerly engaged. 
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Admissions by Insured 


The insured himself made statements with 
reference to his condition which support the 
District Court’s conclusion that he was not 
totally and permanently disabled within the 
period claimed. On July 6, 1931, the in- 
sured signed an application for disability 
benefits, in which he declared that his dis- 
ability partially ended May 1, 1931. The 
company then requested proof of disability, 
and August 14, 1931, the insured wrote a 
letter part of which follows: 

“I was totally disabled from Sept. 11th ’30 until 
March 31, at which time I was only parcially 
[sic] disabled until July of this year. As stated 
it was not a medicine proposition but a matter 
of time to wear the brace and grow strong 
again. . . . Since July 15th of this year I have 
been giving full service to my affairs, so there 
is no further claim in this matter so far as the 
accident of Sept, 11-30."" 


Reinstatement after Accident 


Insured’s claim was approved by the com- 
pany for the period from September 11, 
1930, to March 30, 1931. The policy lapsed 
for non-payment of a premium which fell 
due July 18, 1931, and on December 2, 1931, 
the insured signed an application for rein- 
statement, which stated that he was at the 
time “in good health.” The policy was rein- 
stated, all premiums in arrears being paid, 
and the insured thereafter paid each quar- 
terly installment of the annual premiums 
as they became due under the policy, and no 
claim for disability benefits was made until 
May 30, 1936. 


Weight of Insured’s Statements 


It was argued by the insured that the 
statements quoted carried no weight for the 
reason that he was not a lawyer and could 
express no opinion as to the legal meaning 


of the term “total and permanent disabil- 
ity’; that he was not a physician, hence 
could express no opinion as to the existence 
of a medical fact such as permanent and 
total disability. The court held this argu- 
ment had no merit. The existence of com- 
plete physical disability is a medical. fact; 
but it is also a fact as to the existence of 
which the person who suffers the claimed 
disability is able to testify. The insured 
could testify as to facts which indicate total 
and permanent disability, and also he could 
testify as to facts which rebut the existence 
of such disability. The sentence in his letter 
of August 14, 1931, beginning “Since July 
15th of this year I have been giving full 
service to my affairs” embodies statements 
of fact as to which no one could be better 
informed than the insured himself. It was 
highly relevant as to the issue presented, 
and strongly supports the conclusion of the 
trial court. 


Medical Testimony Conflicting 


The medical testimony in this case was also 
conflicting. While certain physicians stated 
positively that in their opinion the insured 
was totally and permanently disabled from 
May, 1931, to the time of trial, the physi- 
cian who first treated him after the accident 
wrote a statement in 1936 to the effect that 
the disability had not existed “during the 
past five years.” 


Denial of Benefits 


The finding of the District Court that the 
insured was not totally and permanently 
disabled during the period in question was 
held to be supported by substantial evidence. 
This being the case, the insured was not 
entitled to disability benefits under the 
policy as claimed in the petition. 


—. 


Mennonite Aid Plan as Other Insurance 


A turkey grower in Minnesota took out a policy with an insurance company 


insuring his turkeys up to $2.50 per bird. 


He subsequently became a member 


of the Mennonite Aid Plan which clearly provided for the indemnification of a 


member against loss or damage from specified causes. 


The Mennonite insurance 


constitutes other insurance (church insurance), and the insurance company is 
liable only for its share by way of contribution. 


—Opinion of the Minnesota Attorney General, 
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December 7, 1943 
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Automobile Negligence 
and Insurance 


IN THE CURRENT PARADE OF oF WAT 


CANCELLATION OF POLICY: 


Notice mailed but not received 


(N, M.) page 30 
CARRIER’S LIABILITY: 
Bus driver's negligence (D. C.) page 31 


COLLISION WITH PARKED TRUCK: 


Permanency of injuries (Mo.) page 31 
COW FRIGHTENED BY CAR: 
Silent approach from rear (Ia.) page 32 


EMPLOYER’S LIABILITY: 
Admissions of agency (Ariz.) 
Agent’s authority (Va.) 


ENCUMBRANCE CLAUSE: 
Subsequent chattel mortgage (Mo.) page 33 


EVIDENCE FROM COMPANION CASE: 


page 32 
page 32 


Judicial notice (Mo.) page 34 
EXCLUSION CLAUSE: 

Employee status (N. H.) page 33 

Transportation for hire (R. I.) page 34 


GARAGE LIABILITY ENDORSEMENT: 
Title of sold vehicle not transferred 
(Ohio) 


GASOLINE LEAKAGE—FIRE: 
Negligent ignition of gasoline stream 


page 35 


by employees (Ohio) page 34 
GUEST STATUTE: 
Constitutionality (Ill.) page 31 


HIGHWAY COMMISSION’S LIABILITY: 
Hole in highway—Negligence of 


chauffeur (La.) page 35 
HOST’S LIABILITY: 
Gross negligence (D. C.) page 36 


‘ 


IDENTITY OF VEHICLE: 
Statements of insured (IIl.) page 36 


IMMEDIATE MEDICAL RELIEF CLAUSE: 
Recuperative treatment expenses ex- 
cluded (W. Va.) 


“LOAN RECEIPT’—BREACH: 
Release by insured to railroad (Ga.) page 37 


MASTER AND SERVANT: 
Assisting neighbor (Ia.) 


MUNICIPALITY’S LIABILITY: 


Duty to mark jog in street (Minn.) page 38 
Workmen’s compensation as bar to 


page 36 


page 37 


suit against city (Minn.) page 37 
NOTICE OF LOSS: 
Oral binder—Immaterial error 
(8. C.) page 38 
ORDINANCE VIOLATION: 
Leaving key in switch—truck stolen 
(D. C.) page 38 
PEDESTRIAN INJURED: 
Humanitarian doctrine (Mo.) page 29 
Last clear chance (Conn.) page 39 
PRINCIPAL GARAGING CLAUSE: 
Removal of car from state (Tenn.) page 40 
RELEASE: 
Breach of “Loan Receipt” (Ga.) page 37 


REMOVAL OF AUTOMOBILE: 
Principal garaging provision construed 


(Tenn. ) page 40 
UNLOADING CLAUSE: 
Coverage (Minn.) page 40 
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CANCELLATION OF POLICY 


(NEW MEXICO) 
@ Notice mailed y 
Complying with terms of policy 


Is an insurance company liable under a col- 
lision policy for damage caused to the in- 
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sured vehicle in an accident which occurred 
after the company had mailed a notice of 
cancellation to the address of the insured 
as listed in the policy, even though the in- 
sured never received the notice? The in- 
surer had paid out two claims under the 
policy, and had thereafter elected to avail 
itself of its privilege of cancellation. Since 
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the terms of the policy itself provided that 
mailing a notice of cancellation to the ad- 
dress of the insured, as stated in the policy, 
was an effective cancellation of the policy, 
and the return of the unearned premium 
was not a condition precedent to such ef- 
fective cancellation, the insured failed to 
recover for the damage to his car which was 
caused in the collision Gendron, appellant 
v. Calvert Fire Insurance Company. New 
Mexico Supreme Court. November 19, 1943. 
19 CCH AutomosiLe Cases 210. 

Joseph L. Smith, Mechem & Hannett, Albuquer- 
que, N. M., for appellant. 


Iden, Adams & Johnson, Albuquerque, N. M., 
for appellee, 


CONSTITUTIONALITY OF 
“GUEST STATUTE” 


(ILLINOIS) 


@ Injuries Act 
“Due process” clause 





The question of the constitutionality of the 
“suest statute” was raised, it being con- 
tended that the statute was unconstitutional 
because it violated the “due process” clause 
of the Federal constitution, sections 2 and 
19 of article II and section 13 of article 
IV of the Illinois constitution, and that 
the statute was void in so far as it purported 
to limit the right of recovery under the 
Injuries Act to wilful and wanton conduct. 
However, this court declared that the right 
of action given under the Injuries Act was 
based on the wrongful act, not the mere 
fact of the death itself, and that as a con- 
dition precedent to the right to maintain the 
action it was necessary to show that the 
decedent could have maintained the action 
had he survived. Whether or not a dece- 
dent could have maintained the action 
would be dependent on the substantive law 
in force at the time of his death. In the 
case at bar, the decedent would not have 
been able to have maintained an action be- 
cause the “guest statute” batred recovery 
by an automobile guest for injuries sustained 
in an accident unless the cause of the col- 
lision was the wilful and wanton conduct 
of the host, since it certainly could not have 
been said that defendant’s act of losing 
control of the car which plunged through 
the rail above an underpass, was an inten- 
tional disregard of a known duty or a con- 


scious indifference to consequences. The 
court found that the “guest statute” was 
not intended to amend the Injuries Act, 


but was a complete act in itself and properly 
included in the Motor Vehicle Act, and 
further declared that it did not violate the 
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the Federal con- 


clause of 
nor section 2 or 19 of Article II 
of the Illinois constitution, but that it was 
a valid exercise of the police power of the 
state.—Clarke, Admx., appellant v. Storchak. 


“due process” 
stitution, 


Illinois Supreme Court. November 19, 
1943. 19 CCH AutTomosiLe Cases 236. 
Owens & Owens, Thomas L. Owens for appel- 
lant, 


Milier, Gorham, Wescott & Adams, Herbert C. 
De Young for appellee. 


CARRIER’S LIABILITY 





(DISTRICT OF COLUMBIA) 


e Bus passenger injured 
Approaching vehicles collision 


As a bus approached an underpass, one of 
the passengers declared that she felt it 
“lunge right into the tunnel,” and others 
stated that the bus was traveling approxi- 
mately thirty-five miles per hour at that 
time. Another passenger testified that the 
bus driver had averted his gaze, that he was 
driving with one hand, and that he failed 
to see the approaching car which was on 
the wrong side of the road until the moment 
of impact which occurred just as the bus 
was emerging from the underpass. An in- 
jured passenger brought this action against 
the bus company to recover for the injuries 
she sustained in the collision. The trial 
court directed a verdict for the carrier, but 
on appeal, the reviewing court declared that 
the lower court erred in taking the case 
from the jury, since a carrier of passengers 
for hire is required to exercise the highest 
degree of care, and the plaintiff had made 
out a prima facie case which should have 
been submitted to the jury for determina- 
tion. Therefore, the judgment was reversed 
and the cause remanded for a new trial.— 
Birchall, appellant v. Capital Transit Com- 
pany. District of Columbia Municipal 
Court of Appeals. November 23, 1943. 19 
CCH AvutomosiLe CAsEs 279. 

I, H, Minovitz for appellant. 

R, E. Lee Goff, Bowen, Kelly for appellee. 


COLLISION WITH PARK<D TRUCK 


(MISSOURI) 


e Loader pitched onto sidewalk 
Permanency of injuries 


A junk dealer was standing in the body of 
his truck, which was parked along the side 
of the street, arranging some materials 
which were being loaded onto the vehicle. 
The driver of an approaching truck applied 
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his brakes, causing the front wheel to lock 
and pulling the vehicle over into the parked 
truck, The junk dealer was pitched out 
onto the sidewalk and seriously injured. 
The trial court rendered a judgment for the 
injured man in the sum of $7500.00, and this 
court declared on appeal that the question 
of whether or not the driver was negligent 
in using the truck when he had knowledge 
of the condition of the brakes presented an 
issue of fact which had properly been sub- 
mitted to the jury for determination, A 
portion of a charge given was found to be 
erroneous, but the reviewing court corrected 
that by ordering a remittitur. In addition, 
it was found that the amount of the verdict 
was excessive, since the evidence disclosed 
only a possibility of permanent injury rather 
than a reasonable certainty that the injuries 
would be permanent. Therefore, the judg- 
ment was ordered affirmed on condition that 
a remittitur in the sum of $1500.00 be filed. 
—Weisman v. Arrow Trucking Company, 
appellant. St. Louis Court of Appeals, Mis- 
souri. December 7, 1943. 19 CCH Auto- 
MOBILE CASES 424, 

J. Edward Gragg, 705 Olive St., Jerome S'mon, 
318 North Eighth St., St. Louis, Mo., for re 
spondent. 


Walther, Hecker & Walther, 506 Olive St., Leahy 
& Leahy, Bank of Commerce Bidg., St. Louis, 
Mo., for appellant. 


COW FRIGHTENED BY CAR 


(IOWA) 


@ Failure to signal 
Silent approach from rear 


About 10 o’clock one January morning, a 
retired farmer led his seven-year-old milk 
cow onto the highway. As he was leading 
her down the road, a motorist approaching 
from the rear, frightened the animal and 
she lunged forward against the farmer, 
knocking him down and breaking his hip. 
The driver of the car did not give any sig- 
nal as he approached, although he had a 
clear view of the cow and the man from the 
time they entered the highway until the 
moment of the accident. The farmer testi- 
fied that he did not see the automobile until 
after he had been knocked down and was 
on the ground. In this action brought to 
recover for the injuries sustained by the 
man, the trial court directed a verdict for 
the motorist at the close of the presentation 
of the plaintiff's evidence. However, the 
reviewing court ruled that a question of 
fact had been presented as to whether or 
not the driver was guilty of negligence in 
failing to signal his approach, since he could 
not have been reasonably sure of what the 
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cow would do under the circumstances. 
Therefore, the judgment rendered was re- 
versed.—Lawson, appellant v. Fordyce. 
Iowa Supreme Court. December 14, 1943. 
19 CCH AutomosiLe Cases 502. 

Ralph H. Munro, Fairfield, Iowa, for appellant. 
McNett, Kuhns & McNett, Ottumwa, Iowa, for 
appellee. 


EMPLOYER'S LIABILITY 


(ARIZONA) 


e Admissions of agency—Res Gestae 
Car leaving pavement 
Child struck 


A little girl ten years old was waiting with 
several other children by the roadside for 
a school bus. A speeding motorist drove off 
the paved portion of the highway and struck 
the girl carrying her about 45 feet, the car 
continuing on another 192 feet. The child’s 
leg was mangled and it eventually became 
necessary to amputate it. This action was 
brought against the employer of the driver 
to recover for the injuries sustained by the 
child, and the trial court directed a verdict 
in favor of defendant on the ground that 
plaintiff failed to establish that the driver 
was an employee and engaged on defend- 
ant’s business at the time of the accident. 
Plaintiff's contention, that the statements 
of two witnesses that the driver immediately 
after the accident declared that he was work- 
ing for defendant and was on his way to 
pick up a cotton trailer should have been 
admitted as part of the res gestae, was found 
meritorious by the reviewing court, since 
there was other evidence from which an in- 
ference of agency arose. Therefore, the 
judgment for the employer was reversed 
and the cause remanded in order that the 
issue might be submitted to the jury for dé- 
termination.—Maynard, etc., appellant v. Hall. 
Arizona Supreme Court. December 6, 1943. 
19 CCH AutomosiLe Cases 359, 

Mark Wilmer, Phoenix, Ariz., for appellant. 
Albert W. Gurtler, Mesa, Ariz., Laney & Laney, 
Phoenix, Ariz., for appellee. 


EMPLOYER’S LIABILITY 


(VIRGINIA) 


e Agency of driver 
Apparent scope of authority 
Owner’s liability 





An aged colored woman was injured when 
the defendant’s truck was backed into her. 
There was no question but that the cause of 
the accident was the negligence of the driver 
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and that he was engaged on the defendant’s 
business at the time of the accident, and the 
sole question presented was whether or not 
the driver was the defendant’s agent, or if 
not his agent whether or not the defendant 
had ratified the substitution of-drivers. De- 
fendant conducted a service whereby he 
picked up the mail at the railroad station 
and delivered it to post offices. On the day 
in question the regular driver had engaged 
a lad to drive in his place because he was 
tired. The defendant’s father who saw the 
boy driving the truck asked him how he 
would like to have a job. The father, how- 
ever, was merely an employee himself and 
had no right to hire or fire. . Defendant 
knew nothing of the substitution of drivers 
and had never ratified the action. There- 
fore, the reviewing court declared that the 
trial court erred in submitting the issue to 
the jury of the defendant’s liability under 
the apparent scope of the driver’s authority, 
and it rendered a judgment for the defend- 
ant.—Moncier, plaintiff in error v. Green. 
Virginia Supreme Court of Appeals. De- 
cember 6, 1943. 19 CCH AuTomosiLe CASES 
358. 

Donald T. Stant, Bradley Roberts, Curtin & 
Haynes for plaintiff in error. 


George M. Warren, Dick B. Rouse for defendant 
in error. 


ENCUMBRANCE CLAUSE 
(MISSOURI) 


@ Insurer’s liability 
Subsequent mortgage 


Usury 


An insurance company had issued a fire, 
theft and collision policy on an automobile 
which contained a provision excluding lia- 
bility if the vehicle in question were subject 
to a mortgage not specifically described in 
the policy. A month or so after the policy 
was issued, the insured borrowed $50.00 
from the Sun Money Company, giving a 
note and chattel mortgage on the car to 
secure the same. The vehicle was damaged 
by fire while the chattel mortgage remained 
in force, and the insurance company denied 
liability in this action brought to recover 
under the policy on the ground that the 
insured had breached the provision against 
incumbrances. ‘The insured contended that 
the exclusion clause was not broad enough 
to include any incumbrance placed on the 
car after the issuance of the policy, and 
that he had a right to have the question 
of whether or not the chattel mortgage was 
usurious and, therefore, not a valid lien, 
determined in this proceeding. Both of 
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these contentions were without merit, the 
second point because the insured’s general 
denial did not put the question of usury 
in issue. Therefore, on the rehearing, the 
judgment for the insurance company was 
affirmed.—Zancker, appellant v. Northern 
Insurance Company of New York. Kansas 
City Court of Appeals, Missouri. Novem- 
Deg 8, 1943. 19 CCH AvutomosiLte CAsEs 
93. 


J. V. Gaddy, Corby Bldg., St. Joseph, Mo., for 
appellant. 


Elmer Reital, Randolph & Randolph, Corby 
Bidg., St. Joseph, Mo., for respondent, 


EXCLUSION CLAUSE 


(NEW HAMPSHIRE) 


@ Employee not covered 
Status of occupant 
Declaratory judgment action 





An automobile liability insurance policy 
which had been issued by the Merchants 
Casualty Company contained the following 
clause: 

Exclusions. This policy does not apply: % 
to bodily injury to or death of any employee 


of the insured while engaged in the business, 
other than domestic employment, of the insured. 


The insured was returning from spending 
the winter in Florida when she was involved 
in an accident. A passenger in her automo- 
bile was injured in the collision, This woman 
‘was the insured’s sister-in- -law, and she had 
assisted the former in managing a summer 
resort the previous season. It was contem- 
plated by both parties that the woman would 
assist the insured again the coming season. 
An action was brought against the insured 
to recover for the injuries sustained, and 
the insurance company refused to defend 
the action, declaring that it was relieved of 
liability through the operation of the exclu- 
sion clause, since the injured party was an 
employee of the insured. The present 
declaratory judgment action was brought by 
the insurer to have the question of its lia- 
bility under the policy litigated. The trial 
court declared that there was no employer- 
employee relationship existing between the 
women at the time of the accident, and that 
the insurance company was liable under the 
policy. The reviewing court affirmed the 
finding, stressing the fact that no layman 
could have construed the exclusion clause 
in the policy to mean that on the present 
state of facts the relationship of employer 
and employee, with the latter engaged in the 
business of the employer, existed.—Mer- 
chants Mutual Casualty Co., petitioner v. 
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Manzer et al. New Hampshire Supreme 
Court. December 7, 1943. 19 CCH Auto- 
MOBILE CASEs 531. 


Murchie & Murchie, Alexander Murchie for pe- 
titioner. 


McClane, Davis & Carleton, Robert P. Bingham 
for defendant Howland. 


Thorp & Branch for defendant Manzer. 


EVIDENCE FROM COMPANION CASE 


(MISSOURI) 


» ee notice. : 
ailroad crossing collision 


Is a court justified in considering the favor- 
able evidence from a companion case in 
determining whether or not plaintiff has pre- 
sented sufficient evidence of the defendants’ 
negligence to justify submission of the issue 
to a jury for determination? The Kansas 
City Court of Appeals affirmed the trial 
court’s action in considering the evidence 
from the companion case, but the question 
was certified to the Missouri Supreme Court 
on the ground that the decision was in con- 
flict with prior decisions of the court. That 
court declared that the prior decisions did 
not hold that a court might take judicial 
notice of the facts of another and different 
case in deciding whether or not the evidence 
of a case was sufficient to make out a sub- 
missible issue. Therefore, the judgments 
for plaintiffs, whose decedents were killed 
in the same railroad crossing collision, were 
reversed and the causes remanded.—Knorp 
v. Thompson, Trustee, Missouri Pacific 
Railroad Company, appellant. Missouri Su- 
preme Court. December 6, 1943. 19 CCH 
AUTOMOBILE Cases 371. Hutchison v. 
Thompson, Trustee, Missouri Pacific Rail- 
road Company, appellant. Missouri Su- 
preme Court. December 6, 1943. 19 CCH 
AUTOMOBILE CAsEs 381. 

Thomas J. Cole, Missouri Pacific Bldg., St. 
Louis, Mo., James A. Potter, Jefferson City, 
Mo., Leon P. Embry, California, Mo., W. W. 
Blain, Sedalia, Mo., for Appellant. 


Trusty & Pugh, Lathrop Blidg., Price Wicker- 
sham, Bryant Bldg., Kansas Gity, Mo., Fred F. 
Wesner, Sedalia, Mo., for Respondents. 


EXCLUSION CLAUSE 


(RHODE ISLAND) 


e Transporting for charge 
Policy construed 





An exclusion clause in an automobile pol- 
icy provided that: 


“This policy does not apply: while the 
automobile is used as a public livery convey- 
ance, or for carrying persons for a charge, un- 
less such use is_ specifically declared and 
described in the policy . “si 


The insured under the policy owned a fleet 
of six automobiles which he used in operat- 
ing a service whereby workers were trans- 
ported from their homes to a factory and 
return, and these vehicles were covered un- 
der a different policy. He also maintained 
a car for his personal use which was cov- 
ered by the policy in question. One night 
the automobile usually used by one of his 
drivers for his midnight trip broke down, 
and the driver took the insured’s private 
vehicle to make the trip. While he was 
making the run, a collision occurred in 
which plaintiff was injured. At the trial 
of the action brought against the insurance 
company, the jury rendered a verdict for 
plaintiff, but on appeal this court reversed 
the judgment, declaring that the trial court 
should have directed a verdict for the in- 
surer, since the terms of the policy were 
clear that the vehicle was not to be covered 
when it was being used to transport persons 
for a charge.—Laliberte v. Public Service 
Mutual Casualty Company, Inc., appellant. 
Rhode Island Supreme Court. November 
26, 1943. 19 CCH AvutomosiLe Cases 346. 


John R, Higgins, Higgins & Silverstein, Woon- 
socket, R. I., for plaintiff, appellee. 


Henry M. Boss, Francis W. Conlon, Providence, 
R, I., for defendant, appellant. 


GASOLINE LEAKAGE — FIRE 


(OHIO) 


© Employees’ negligence 
Ignition of stream of gasoline 
Employers’ liability 





Two unusual factual situations arose in two 
recent Ohio decisions, each case involving 
the leakage of gasoline from the tank in a 
motor vehicle, the flow of gasoline to a 
point under or near another car, and the 
ignition, through carelessness, of the gaso- 
line stream resulting in damage by fire to 
the other automobile. In Allstate Insurance 
Company v. Hounshell, Dayton Municipal 
Court, Ohio, November 17, 1943, the in- 
surance company, which had paid for the 
losses by fire to the insured owners of 
several cars in the defendant’s garage, re- 
covered from the garage owner whose neg- 
ligent employees ignited a gasoline stream 
through the careless use of a blow torch. 
In the case of Philadelphia Fire & Marine 
Insurance Co. v. The Hirschfield Printing 
Co., Ohio Court of Appeals, November 22, 
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1943, the defendant employer was held liable 
for the negligent acts of his employees in 
igniting a gasoline stream, the resulting 
fire from which damaged the insured’s car. 
The insurer paid the loss and recovered 
from the employer. See page 25, for a de- 
tailed statement of these decisions. 


Attorneys in the Hounshell case: 

Pickrell, Schaeffer & Ebeling, for plaintiff- 
insurer. 

Iddings, Jeffrey & Weisman, for defendants. 
Attorneys in the Hirschfield case: 


Robert P. Moore, for the insurer. 


John R. Hahn, Dolle, O'Connell & Cash, for 
appellant employer, 


HIGHWAY COMMISSION’S 
LIABILITY 
(LOUISIANA) 


@ Hole in highway 
Contributory negligence of chauffeur 





A traveling salesman, who had become 
weary of driving his own car, engaged a 
Negro chauffeur. About noon one August 
day, while the chauffeur drove along a 
highway in Louisiana, he struck a hole in 
the surface of the road, causing the vehicle 
to overturn. The salesman brought this 
action against the Louisiana Hi ghway Com- 
mission to recover for the personal injuries 
he sustained in the accident. It was his 
contention that the hole in the surface of 
the highway had been there for some time, 
and that the Highway Department either 
had knowledge of its existerice or should 
have had knowledge of its existence. He 
further maintained that his driver was not 
negligent in failing to see the hole as the 
car approached it. The trial court rendered 
judgment for the plaintiff, but on appeal, the 
reviewing court found that the chauffeur 
was guilty of contributory negligence as a 
matter of law in failing to see the hole in 
time to avoid striking it. The chauffeur’s 
description of the defect was that it was 
“unseeable,” but the court ruled that he 
simply failed to keep a proper lookout. 
Therefore, since the plaintiff was responsible 
for his employee’s negligence, the judgment 
in his favor was reversed and the action 
dismissed.—Arceneaux v. Louisiana High- 
way Commission, appellant. Louisiana 
Court of Appeal. November 29, 1943. 19 
CCH AvutTomosiLe CAsEs 282. 

Joseph F. Blasi, Jr., Harry T. Wilkins, James 
P. Vial, John S. Blasi for plaintiff, appellee. 


Arthur B. Hammond, Joseph A. Loret for de- 
fendant, appellant. 
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GARAGE LIABILITY 
ENDORSEMENT 


(OHIO) 


®@ Vehicle sold 
Application for transfer of title not 
filed 
Exclusion clause violated 


Was an insurance company liable under an 
automobile policy with a garage liability 
endorsement attached, when the automobile 
which caused the damage had been sold 
under contract and the application for trans- 
fer of title executed but not filed? 


The insured conducted a business as auto- 
mobile dealers and a repair garage. They 

contended that the insurance company was 
liable for the injuries sustained in an acci- 
dent involving a vehicle which they had sold 
under contract because the vehicle had not 
been properly repaired and its operation 
on the highway by the son of the purchaser 
was dangerous, while the insurance com- 
pany contended that the car was not owned 
by the insured at the time of the accident, 
and that, therefore, it was not liable, since 
the insured’s interest in the car had been 
transferred without the written consent of 
the company in violation of an exclusion 
clause. The trial court found that under 
the provisions of the statute, the purchaser 
did not acquire any title to the car until 
the certificate was issued, and that, there- 
fore, the title remained in the insured and 
the insurance company was liable for its 
operation. The reviewing court, after ex- 
amining the authorities, came to the con- 
clusion that even though no certificate of 
title had been finally lodged with the proper 
official before the accident, the contract 
constituted a transaction which fell within 
the meaning of the exclusion clause of the 
policy and relieved the insurance company 
of liability for the negligent operation of 
the vehicle. However, since the trial court 
did not pass on the second cause of the 
action,—the right of the insured to have the 
policy reformed—the cause was remanded 
to enable the trial court to consider that 
issue.—Workman et al., d. b. a. Workman 
& Sayles v. The Republic Mutual Insurance 
Company, appellant. Ohio Court of Ap- 
peals. November 27, 1943. 19 CCH Auto- 
MOBILE CASES 249, 

W. E. Benoy, Paul P. Somer, 50 W. Broad St., 
Columbus, Ohio, for plaintiff, appellee. 

Luther L. Boger, 8 E. Broad St., Columbus, 
Ohio, for defendant, appellant. 


W. Thurman Todd, Mt. Vernon, Ohio., for de- 
fendant, appellee. 
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HOST'S LIABILITY 


(DISTRICT OF COLUMBIA) 


© Guest statute 
Gross negligence 


About ten o’clock one dark rainy evening, 
a motorist accelerated his speed to approxi- 
mately fifty miles per hour as he approached 
a slightly curving intersection from a dirt 
road to a paved one, disregarded a “Stop” 
sign, and lost control as the car skidded, 
colliding with and cutting down a telegraph 
pole some three hundred feet ahead and, 
then, careening across the road where it 
stopped. Some guests in the car were in- 
jured, and they brought this action to re- 
cover from their host for the personal 
injuries which they had sustained. The 
accident occurred in Virginia, and the “guest” 
statute of that state provided that no re- 
covery could be ‘had unless such injuries 
resulted from the host’s “gross negligence 
or wilful and wanton disregard of the safety 
of the person”. The trial court directed a 
verdict for defendant, but on appeal this 
court declared that reasonable men might 
differ as to whether or not the host’s con- 
duct in this particular instance amounted 
to gross negligence or wilful and wanton 
disregard, and that the issue should have 
been submitted to a jury for determination. 
Therefore, the judgment for the host was 
reversed and the cause remanded for a new 
trial.—Childs et al., appellants v. Radzevich. 
United States Court of Appeals, District of 
Columbia. December 6, 1943. 19 CCH 
AUTOMOBILE CASEs 285. 


Emmett Leo Sheehan, Richard W. Galiher for 
appellants. 


J. Wilmer Latimer, Walter C. Clephane, Gilbert 
L. Hall for appellee. 


IDENTITY OF VEHICLE 


(ILLINOIS) 


e Garnishment proceeding 
Statements of insured 


The president of the insured taxicab com- 
pany, who was the driver of the vehicle at 
the time of the accident, identified the cab 
as the one carrying license number 502-027, 
to the police, at the coroner’s inquest, and 
in his report to the insurance company. 
There was no question but that this car was 
covered by the policy in question. After 
the garnishment proceeding had _ been 
brought by the administratrix of the de- 
cedent, who was killed in the collision, in 
the name of the insured for her use against 
the insurance company to recover on the 
judgment which had been rendered against 


THE INSURANCE 


LAW JOURNAL 


the cab company, the driver of the cab made 
an affidavit in which he stated that the ve- 
hicles had been switched after he took the 
decedent to the hospital, and that the vehicle 
involved in the collision was his private car 


bearing the license number 502-025. In his 
testimony he reiterated this statement. There 


" was evidence that the car bearing this num- 


ber was not his private car, but a company 
cab, and that the insurance covering the 
same had expired a month before the col- 
lision. There was other testimony that the 
car involved in the collision bore license 
number 502-027, and the trial court ren- 
dered a judgment for the administratrix 
which was affirmed by the reviewing court, 
since the notice of the accident to the in- 
surer and the statement given to the police 
were admissible in evidence.—Roseland Cab 
Co. for use of Hibley, Admx. v. Savings 
Mutual Casualty Company, appellant. _IIli- 
nois Appellate Court. June 30, 1943. Released 
December 9, 1943. 19 CCH AvutTOMOBILE 
Cases 407. 


Beverly & Klaskin for appellant. 
Prescott, Burroughs & Taylor for appellee. 


IMMEDIATE MEDICAL 
AND SURGICAL RELIEF 


(WEST VIRGINIA) 


®@ Policy construed 
Emergency treatment v. subsequent 
treatment 


When an insured brought this action against 
the insurance company under an automobil¢ 
accident and public liability policy to re- 
cover for money he had expended for medi- 
cal and hospital treatment for his wife and 
sister-in-law, who had been injured while 
riding in his automobile, the trial court ren- 
dered a judgment for the total expenses 
incurred in the entire treatment of the pa- 
tients. However, the reviewing court was 
of the opinion that the provision in the 
policy limiting liability to such “immediate 
medical and surgical relief to others as shall 
be imperative at the time of the accident” 
was to be interpreted as covering emer- 
gency treatment, distinguished from sub- 
sequent treatment which was distinctly 
curative in character. Therefore, the cause 
was remanded for another trial on the is- 
sues.—Gilbert v. American Casualty Com- 
pany, appellant. West Virginia Supreme 
Court of Appeals. October 19, 1943. 19 
CCH Auvutomosite Cases 395, 


Richardson & eee Bluefield, W. Va., for 
appellant. 


Jerome Katz, Bluefield, W. Va., for appellee. 
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“LOAN RECEIPT” — BREACH 


(GEORGIA) 


@ Release executed by insured to rail- 
road s 
Insured’s liability to insurer 


An insurance company paid out a claim un- 
der an automobile policy to cover damage 
caused to the vehicle in a railroad crossing 
collision. In the “loan receipt” which the 
insured executed when he received the 
money, he agreed not only to promptly pre- 
sent, and if necessary, prosecute his claim 
against the railroad, but made the insurer his 
agent and attorney in fact to execute any com- 
promise of the claim in his name. Some time 
after this, one who had been a passenger in 
the car and had been injured in the collision 
was seeking to effect a settlement of his 
claim against the railroad. The railroad 
refused to settle unless the insured executed 
the release also. Therefore, the insured 
did sign the release, although he maintained 
that the entire proceeds of the settlement 
were turned over to the injured passenger. 
The insurance company sought to recover 
from the insured the amount which it had 
paid out under the policy, insisting that the 
insured had breached the terms of the “loan 
receipt”. The trial court declared that the 
insurer was not entitled to recover, but the re- 
viewing court was of the opinion that the 
insured could not rightfully settle and com- 
promise any claim he had against the rail- 
road and escape liability to the insurance 
company on his contract with them. There- 
fore, the trial court erred in entering judg- 
ment for the insured, and that judgment 
was reversed,—Service Fire Insurance Com- 
pany, appellant v. Powell. Georgia Court of 
Appeals. November 26, 1943. 19 CCH 
AUTOMOBILE CASES 288. 

R. D. Smith, Tifton, Ga., for plaintiff, appellant. 
Hoyt H. Whelchel, Moultrie, Ga., for defendant, 
appellee. 


MASTER AND SERVANT 


(IOWA) 


e Assisting neighbor 
Custom of exchanging work 
Head-on collision 


In the spirit of helpfulness customarily 
found in rural communities, plaintiff and de- 
fendant had been exchanging work for 
more than two years. On the day in ques- 
tion defendant had phoned plaintiff to come 
over and assist him in repairing a pump. 
It became necessary to go to town for a 
steel hoist, and defendant told plaintiff to 
come and go with him. On the way into 
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town a head-on collision occurred in which 


plaintiff was injured. The trial court ren- 
dered a verdict for plaintiff in the action 
brought based on the theory of the existence 
of a master and servant relationship, and 
this judgment was affirmed on appeal. The 
reviewing court was of the opinion that a 
question of fact was presented as to whether 
or not the plaintiff was engaged in perform- 
ing a beneficial service for defendant at the 
time of the accident, since it was not neces- 
sary that his services be rendered for a con- 
sideration when the custom of exchanging 
work furnished consideration for the implied 
contract. This question of fact had been 
properly submitted to the jury for consid- 
eration by the trial court, and its finding in 
favor of plaintiff was determinative of the 
issue.—Ganzhorn v. Reep, appellant. Iowa 
Supreme Court. December 14, 1943. 19 
CCH Automosite Cases 494, 

Roy E, Havens, Logan, Iowa, for appellant. 


Harold E. Hanson, Logan, Iowa, J. J. Hess, 
Council Bluffs, Iowa, for appellee. 


MUNICIPALITY'S LIABILITY 


(MINNESOTA) 


@ Collision of truck and city’s snow 
plow 
Election to receive compensation 
Statute cited 


When the employee of the transit company 
elected to receive compensation under the 
Workmen’s Compensation Act did that bar 
the subsequent action brought against the 
city whose employee had caused the in- 
juries? The accident occurred as the em- 
ployee of the transit company was operating 
a truck and sanding the bus stops at certain 
city street crossings when a city snow plow 
collided with his vehicle. The evidence was 
sufficient to justify a charge of actionable 
negligence on the part of the city’s employee, 
but the municipality contended that the ac- 
tion was barred because of a statute which 
provided that such an election was a bar 
when the parties were engaged in the “fur- 
therance of a common enterprise or the ac- 
complishment of the same or related 
purposes” at the time of the accident. The 
trial court declared that the city was dis- 
charging its duty of keeping the streets in 
a safe condition to travel, the bus company 
was furthering its business in taking precau- 
tions for the safety of its passengers, and 
there was no community of interests. The 
reviewing court was of the same opinion 
and, therefore, the injured party’s election 
to take compensation was not a bar to the 
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present action.—Johnson v. City of Duluth, 


appellant. Minnesota Supreme Court. De- 
cember 10, 1943. 19 CCH AUTOMOBILE 
Cases 439. 


W. O. Bissonett, 1200 Alworth Bidg., Duluth, 
Minn., for respondent. 


Harry E, Weinberg, Roland J. Henning, 40Q 
City Hall Bldg., Duluth, Minn., for appellant. 


MUNICIPALITY'S LIABILITY 


(MINNESOTA) 


© Jog in street 
Duty to mark 


Is a city under a duty to mark a street that 
turns or jogs around a parkway? In an 
action brought by plaintiff against a mu- 
nicipality to recover for personal injuries 
sustained when the automobile in which 
she was riding ran onto a parkway and 
struck a tree, the trial court overruled the 
city’s demurrer to the complaint. How- 
ever, the question was certified to the Min- 
nesota Supreme Court on the ground that 
it was important and doubtful. On review 
that court declared that merely because a 
street turned and jogged around a parkway 
did not place a duty on the city to erect and 
maintain warning signs or lights, since ir- 
regularities in streets are so common that 
the burden of providing warning lights or 
signs in all such instances would be dis- 
proportionate to the probable danger likely 
to be encountered by the ordinarily prudent 
automobile driver. If by reason of peculiar 
facts or circumstances, a pitfall or trap were 
created, a different situation would be pre- 
sented. However, in the present case no 
trap was created, and, therefore, the trial 
court should have sustained the demurrer 
to the complaint.—Henderson v. City of St. 
Paul, appellant. Minnesota Supreme Court. 
November 19, 1943. 19 CCH AutomosiLe 
Cases 334. 

Samuel A. Anderson, Albert M. Kueffner, St. 
Paul, Minn., for respondent, 

Harry W. Oehler, Corp. Counsel, Ira Karon, 


Asst. Corp. Counsel, St. Paul, Minn., for ap- 
pellant. 


ORDINANCE VIOLATION 


(DISTRICT OF COLUMBIA) 


© Leaving key in switch 
Stolen truck injuring person 
Owner’s liability 





A truck driver pulled up and stopped out- 
side of a garage in a public alley. He left 
the ignition unlocked and the key in the 
switch “so that it might be taken inside by 
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the attendant for night storage’. However, 
there was no indication that he notified any- 
one that it had been left there. Some two 
hours later an unknown person drove the truck 
away and ran over a pedestrian. The 
pedestrian brought an action against the 
owner of the truck to recover for the per- 
sonal injuries he had sustained. At the trial 
of the case, the court directed a verdict 
for the owner of the truck, finding that the 
negligence of the unknown person was the 
proximate cause of the injuries. This court 
on review declared the owner’s agent had 
violated an ordinance which required that 
every motor vehicle should be equipped with 
a lock for the switch and that no person 
should allow any vehicle operated by him 
to stand or remain unattended in any pub- 
lic place without first having locked the 
switch. The court went on to say that the 
object of this ordinance was to promote 
public safety, since it is a matter of common 
knowledge that children or thieves fre- 
quently cause harm by tampering with un- 
locked cars, and that the violation of a public 
safety ordinance constitutes negligence 
which, in this instance, was the proximate 
cause of the pedestrian’s injuries. The agent 
had created a risk which was both obvious 
and prohibited and, since the owner was re- 
sponsible for the risk, it was fairer to hold 
him responsible for the harm than to deny 
a remedy to the innocent victim.—Ross, ap- 
pellant v. Hartman. United States Court of 
Appeals, District of Columbia. November 
22, 1943. 19 CCH AUTOMOBILE Cases 191. 


Charles H. Houston, Joseph C. Waddy, Margaret 
A. Haywood for appellant. 


Howard Boyd, Edmund L, Jones for appellee. 


NOTICE OF LOSS — FRAUD 


(SOUTH CAROLINA) 


@ Oral binder . 
Policy written after accident 
Immaterial error 


A former insurance agent telephoned an 
agent between 6:00 and 7:00 P. M. one eve- 
ning and asked him to place collision insur- 
ance on his automobile, and the agent 
assured him that he would cover him. The 
owner of the automobile went out that eve- 
ning and was involved in a collision around 
1:30 A. M. He did not notify the agent of 
the accident, but instead a few days later 
called the adjusting firm for the insurance 
company in whom the agent had written the 
policy. The policy was written the day 
following the telephone conversation and 
provided that coverage began at 12:01 A. M. 
or midnight of the evening on which the 
agent had agreed to cover the vehicle. This, 
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of course, made the policy effective before 
the time of the collision. The insurer re- 
fused to pay out on the claim, and the in- 
sured brought this action to recover for 
damage caused to the car in the accident. 
The trial court found that the oral binder 
by the agent followed by the issuance of the 
policy was sufficient to bind the insurance 
company, even though the accident had oc- 
curred during the time the oral binder 
was in force rather than after the policy itself 
was in force. On review, the insurance com- 
pany maintained that the insured in signing 
a notice of loss statement, in which the date 
of the accident was set out as being one 
day later than it was afterwards proven to 
be, was guilty of such fraud as would re- 
lieve the company of liability under the ex- 
clusion clause of the policy regarding fraud 
and misrepresentations. The insurer felt 
that it had been defrauded because the in- 
sured, being a former agent, realized that 
the policy would not have been issued if the 
company had known that the accident had 
occurred, and that he gave notice of the 
accident through round about channels 
rather than going direct to the agent, as is 
the customary practice, since, if the policy 
had not been issued, the agent alone would 
have been liable under the oral binder. This 
court declared that the signed statement 
containing the incorrect date was merely 
an immaterial error which could not consti- 
tute a legal fraud, and it affirmed the judg- 
ment for the insured—Simons et al. v. 
American Fire Underwriters of the American 
Indemnity Company, appellant. South Caro- 
lina Supreme Court. November 16, 1943. 
19 CCH AvutTOMOBILE CAsEs 203. 

Edens & Weinberg, Columbia, S. C., for ap- 
pellant, 

T. P. Taylor, Tompkins & Tompkins, Columbia, 
S. C., for respondents. 





PEDESTRIAN INJURED 


(CONNECTICUT) 


© Fall on icy street 
Last clear chance 


About 8:15 one March evening, the decedent 
alighted from a bus and was crossing the 
street when he fell on the ice. Three cars 
were approaching from the west, practically 
in a line, moving at about twenty miles per 
hour. The driver of the first car, seeing 
the man, turned to his right to avoid strik- 
ing him, the driver of the second car 
swerved left, either grazing him or narrowly 
missing him, and caused the pedestrian to 
fall backward. The driver of the third car, 
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the defendant herein, sensing something un- 
usual in the situation, applied his brakes and 
turned slightly to the right to pass the sec- 
ond car. He failed to see the decedent and 
struck him. The trial court found thac the 
driver of the third car was maintaining a 
proper lookout and contro] of his vehicle, 
that his speed was reasonable, and that he 
was not guilty of negligence. As the hood 
of the car concealed the decedent stretched 
out on the road, the doctrine of last clear 
chance was inapplicable, since defendant 
was never aware of the deceased’s postion 
of peril. Therefore, the reviewing court 
concluded that there was no error in the 
finding of the trial court in favor of the 
driver of the third car—Doolan, Admx. 
appellant v. Werner. Connecticut Supreme 
Court of Errors. December 1, 1943. 19 
CCH AutomosiLe Cases 274. 


Michael V. Blansfield, Harry M, Albert for ap- 
pellant. 


Walter E. Monagan for appellee. 


PEDESTRIAN INJURED 


(MISSOURI) 


@ Humanitarian doctrine 
Respondeat superior 
Careless driving charge 


One May morning as Marjorie Smith, 15 
years old, was walking to school, she started 
to cross Delmar Boulevard in St. Louis be- 
tween intersections. She made her way to 
the street car safety zone, looking to the 
left and noting the approach of some auto- 
mobiles approximately 130 feet away. Start- 
ing on toward the safety lane on the other 
side of the street, she was watching to her 
right for oncoming cars when she was 
struck by defendant’s vehicle, approaching 
from the left, just as she was at the first 
rail of the far track. An action was brought 
against the driver of the automobile and his 
employer to recover for the injuries sus- 
tained by the minor, and the trial court 
rendered a judgment for the girl. Defend- 
ants contended on appeal that the evidence 
was not sufficient to warrant the submission 
of the driver’s negligence under the humani- 
tarian doctrine for his failure to stop, and 
the employer’s liability under the doctrine 
of respondeat superior, but the reviewing 
court found no merit in these contentions, 
since the driver had swerved to his left as 
he approached the girl and collided with her 
when he was on the wrong side of the street, 
and he was on his way to make a collection 
for his employer at the time of the accident. 
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However, the trial court erred in admitting 
evidence of the driver’s arrest on a careless 
driving charge, and the judgment was re- 
versed and the cause remanded for a new 
trial—Smith, etc. v. Fine et al., appellants. 
Missouri Supreme Court. December 6, 
1943. 19 CCH AvutomosiLe Cases 336. > 
Wilbur C, Schwartz, 722 Chestnut, Orville Rich- 
ardson, 407 North 8th, Victor Packman, Arcade 
Bidg., St. Louis, Mo., for appellants. 


Lashly, Lashly, Miller & Clifford, Clark M. Clif- 
ford, 705 Olive, St. Louis, Mo., for respondent. 


PRINCIPAL GARAGING PROVISION 


(TENNESSEE) 


e Declaratory judgment action 
Removal of car to another state 
Policy construed 
Warranty or representation 


Is the provision that the automobile will 
be principally garaged and used in the City 
of Kalamazoo, Michigan, an expression of 
the intention or expectation of the assured, 
or is it a warranty, agreement or condition 
of the policy? The trial court declared that 
the statement was a warranty and that the 
insured’s removal to Tennessee and his use 
of the vehicle in that state amounted to a 
breach of the policy, relieving the insurance 
company in this declaratory judgment action 
of liability for the injuries sustained by de- 
fendants in an accident involving the insured 
automobile. However, the reviewing court 
felt that the construction of the clause de- 
pended on the intention of the parties, and 
the mere fact that the provision was in- 
cluded under a heading “warranties”, did not 
make it one. See page 26 for a detailed 
statement of this opinion.—Sutton et al., ap- 
pellants v. Hawkeye Casualty Company. 
United States Circuit Court of Appeals, 
Sixth Circuit. December 1, 1943. 19 CCH 
AUTOMOBILE CAsEs 307. 


Will Allen Wilkerson, Wilkerson & Wilkerson, 
Chattanooga, Tenn., for appellants, 


Alvin O. Moore, Silas Williams, Williams, Rey- 
nolds & Moore, Chattanooga, Tenn., for appellee. 


UNLOADING CLAUSE 


(MINNESOTA) 


@ Automobile policy construed 
Subrogation rights of comprehensive 
liability insurer 


Does an automobile policy which covered 
any loss arising out of the ownership, main- 
tenance or use of a truck, including the load- 
ing and unloading, extend to the moving of 
the goods from the truck to the place in the 
building where the insured had agreed to 
deliver them and the use of any instrumen- 
talities incidental to such moving subsequent 
to the removal of the goods from the truck? 
A. moving company, the insured under the 
above policy, was engaged in moving office 
equipment from one building to another. 
ramp had been placed over the steps 
leading to the sidewalk by another mover, 
who had granted the insured permission to 
use it. A man, who was employed in the 
building, was injured on his way out when 
he walked on the ramp and a plank tilted. 
An insurance company who had issued a 
comprehensive liability policy to the moving 
company, covering all operations incidental 
to the assured’s business, settled the claim 
of the injured party, and then brought this 
subrogation action against the automobile 
insurer to recover the amount expended. 
The trial court granted a judgment for the 
comprehensive insurer, finding that the un- 
loading clause in the automobile policy 
covered the moving of the goods from the 
truck in the building and the use of any 
instrumentalities incidental to such moving. 
However, on appeal, this court declared that 
the goods were unloaded when they were 
removed from the truck and placed on the 
sidewalk, and that the policy did not cover 
the subsequent handling and transportation 
into the building. Therefore, the company 
which had issued the automobile policy was 
not liable for the loss.—St. Paul Mercury 
Indemnity Co. v. Standard Accident Insur- 
ance Co., appellant. Minnesota Supreme 
Court. November 19, 1943. 19 CCH Auto- 
MOBILE Cases 351. 
Gillette & Meagher, 1006 ist Natl.—Soo Line 
Bidg., Minneapolis, Minn., for respondent. 
Sexton, Mordaunt, Kennedy & Carroll, 628 Mid- 


land Bank Bldg., Minneapolis, Minn., for ap- 
pellant. 
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Filing of Original Policy in Idaho 


The Idaho statutes require that a common carrier file with the Public Utilities 
Commission the original liability and property damage insurance policy, rather 


than a certified copy of the original. 


—O pinion of the Idaho Attorney General, 
December 1, 1943. 
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EXPLOSION: 
Fire policy coverage (Mo.) page 41 
LAND PLANE INSURANCE: 
Collision with high tension wire 
(N. C.) page 41 


MARINE POLICY: 
Motor boat accident—Breach of war- 
ranty (N. Y.) 
UNAUTHORIZED MOVIES: 
School fire—Breach of warranties 
(Tex.) 
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EXPLOSIONS 


(MISSOURI) 


e Excluded from fire policy 
Fireman as expert witness 
Instructions to jury 


A policy issued by defendant company pro- 
vided that the company “shall not be liable 
for loss caused directly or indirectly by ex- 
plosion of any kind unless fire: ensued, and, 
in that event, for the damages by fire only.” 
Plaintiff sought to recover on the policy the 
amount of loss which it allegedly suffered 
because of a fire in buildings adjacent to 
plaintiff’s store from which sparks, flaming 
bits of roofing paper, soot, grime and dirt 
entered plaintiff's premises, damaging its 
stock of merchandise. A judgment in favor 
of the insurer, which defended the suit on 
the ground that the damage was caused by 
an explosion on the adjacent property and 
that no fire ensued on the policyholder’s 
property, was affirmed by the reviewing 
court. Was it error to admit the testimony 
of a fireman who arrived on the scene when 
the fire was burning and who stated that in 
his opinion an explosion occurred since the 
entire building had been blown off its foun- 
dation and out into the street? It was not, 
according to the reviewing court. 

We believe it is reasonable to say that, aside 
from those having special knowledge, experience 
and training, such as firemen, not many per- 
sons in a community would be able to deter- 
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mine from the evidence and data at hand 
whether the fire in question was or was not 
caused by an explosion. Certainly the opinion 
of a fireman with ten years’ experience and 
possessing specialized knowledge concerning ex- 
plosions, who arrived on the scene when the 
fire was burning, would greatly aid the jury 
in justly deteriaining the question involved. 


Claiming that an instruction given by the 
trial judge assumed an ultimate material 
fact—namely, that there was an explosion— 
plaintiff sought a reversal of the judgment 
on this ground. The court was unable to 
agree with this view of the instruction com- 
plained of, and, in its comments with regard 
to the instructions, made the statement that 
an insurer under this type of policy is not 
liable for damages caused by an explosion 
occurring on property outside the insured’s 
property, even though such explosion was 
caused by an antecedent fire on such other 
property.—Fair Mercantile Company, appel- 
lant v. St. Paul Fire and Marine Insurance 
Company, respondent. St. Louis Court of 
Appeals, Missouri. December 7, 1943. 4 
CCH Fire anp Casuatty Cases 906. 

Albert E. Hausman, Otto F, Karbe, 221 Wain- 
wright Bldg., Max Sigoloff, Title Guaranty 
Bidg., St. Louis, Mo., for appellant. 


Anderson, Gilbert, Wolfort, Allen & Bierman, 
John R. Stockham, 208 N. Broadway, St. Louis, 
Mo., for respondent. 


LAND PLANE INSURANCE 


(NORTH CAROLINA) 


@ Collision with high tension wire 
Exclusion clause 
Measure of damages 





The policy of insurance involved in this 
action as originally drawn insured a land 
plane only against certain risks of loss or 
damage while not in flight. There was, how- 
ever, attached to and made a part of the 
policy an endorsement which read that the 
policy “is extended to cover without de- 
ductible against risk of fire, lightning, ex- 
plosion and self-ignition arising out of flight 
unless such damage is caused by collision 
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with land, water or other object.” The in- 
surer contended that plaintiff was not en- 
titled to recover for the destruction of his 
airplane since the fire which burned it was 
caused by a collision with a high tension 
electric wire. The testimony of the plaintiff 
on direct examination being positive to the 
effect that the flames appeared and then the 
collision with the wire occurred, and his 
testimony on cross examination being at 
least ambiguous as to which occurred first, 
the flames or the collision, it could not be 
held that the testimony on cross examination 
was diametrically opposed to the testimony 
on direct examination, and thereby support 
defendant’s contention that the court should 
have directed a negative answer from the 
jury on the issue as to whether the fire which 
damaged the land plane arose out of flight 
before collision with an object. 


As to the measure of damages, the court 
charged the jury in effect that the measure 
of damages would be the difference in the 
reasonable market value of the airplane im- 
mediately before the fire and the reasonable 
market value thereof immediately after the 
fire. Defendant’s assignments of error in 
connection with this charge were sustained 
for the reason that the insurance policy upon 
which this action was bottomed prescribed 
the measure of recovery for loss of the in- 
sured’s aircraft—Andrews v. Great Ameri- 
can Insurance Company of New York. 
North Carolina Supreme Court. November 
18, 1943. Filed November 24, 1943. 4 CCH 
Fire AND CASUALTY CASEs 884. 


Douglass & Douglass, for plaintiff, appellee. 
Murray Allen, for defendant, appellant, 


(NEW YORK) 


© Motor boat accident 
Absence of searchlight 
Breach of warranty 


A passenger for hire was drowned as the 
result of an accident involving a motor boat 
insured by defendant under a marine policy. 
The administrator, being unable to satisfy a 
judgment recovered’ against the owners of 
the boat, brought an action against the in- 
surer, which was resisted on the ground, 
among others, that the assured breached an 
express warranty contained in the policy 
requiring the motor boat to be equipped at 
all times with a searchlight. The motor boat 
“You're Right” started on her last voyage 
without the searchlight, which had been on 
board on the prior trip. This was because 
it had been knocked loose and was thereafter 
disconnected by the pilot and given to one 
of the owners who placed it in a building 
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on shore. The reviewing court was of the 
opinion that the judgment in favor of the 
insurer was proper and should be affirmed, 
To proceed on the trip without a searchlight 
was a breach of warranty and in itself dis- 
charged the Aetna Insurance Company from 
liability irrespective of whether any casual 
relation existed between the absence of the 
light and the happening of the particular 
accident. And it was no excuse for neglect- 
ing to comply with the condition under 
which liability upon the policy would arise 
that the owners of the motor boat had orig- 
inally equipped the vessel with a searchlight. 
The provisions of the New York Insurance 
Law to the effect that no breach of warranty 
will avoid a policy unless such breach in- 
creased the risk in no way affected the in- 
surer’s liability because it has no application 
to marine policies. However, in this case, 
there was no doubt that the absence of the 
searchlight materially increased the risk.— 
Levine, Admr., plaintiff, appellant v. Aetna 
Insurance Company, defendant, appellee. 
United States Circuit Court of Appeals, Sec- 
ond Circuit. December 6, 1943. 4 CCH 
Fire AND CASUALTY CAsEs 881. 


Feltenstein & Rosenstein, Sidney J. Feltenstein, 
for plaintiff, appellant. 

Duncan & Mount, Frank A. Bull, for defend- 
ant, appellee. 


UNAUTHORIZED SHOWING CF 
MOTION PICTURES 


(TEXAS) 


®@ School building damaged by fire 
Breach of warranties 


An insurance company contended that by 
reason of the breach of certain promissory 
warranties, it was entitled to a declaratory 
judgment exonerating it from liability under 
the policy in question. The court, however, 
was not in accord with this contention, and 
a judgment in favor of the policyholder was 
affirmed. The controversy arose over the 
showing of motion pictures in a_ school 
auditorium. 


Two hours after the moving pictures had 
been shown in the school auditorium, a fire 
occurred and damaged the building. The in- 
surance company claimed that since the 
policy prohibited the use of moving picture 
machines unless the policy was endorsed 
with a special permit, the policyholder for- 
feited the policy because of this breach of 
warranty. The machine used to make the 
motion pictures was a 16 mm portable pro- 
jector, and was installed immediately before 
and removed immediately after each exhibi- 


(Continued on page 60) 
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IN THE CURRENT PARADE OF oe SATO 


CHANGE OF BENEFICIARY: 


Group policy (Texas) page 44 
—— of indorsing policy 
(Minn.) page 43 
DISABILITY BENEFITS: 
Ability to perform any work (Ky.) page 45 
Proof of disability (Ky.) page 44 
EFFECTIVE DATE OF POLICY: 
Inconsistent policy provisions (Mo.) page 45 
FRAUDULENT APPLICATION: 
Agent’s false answers (Mo.) page 46 
Consultations with physicians 
(N +) page 46 
GROUP INSURANCE: 
Change of beneficiary (Texas) page 44 
Termination on discharge (Mich.) page 47 
INSURABLE INTEREST: 
Beneficiary not a relative (Pa.) page 47 
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CHANGE OF BENEFICIARY . 


(MINNESOTA) 


®@ Not indorsed on policy 
Inability to obtain policy 
Concealment by wife 


The indorsement of a change of beneficiary 
on the policy is only a ministerial act, the 
absence of which does not prevent an effec- 
tive change of beneficiary. It was clear, 
therefore, that the insurance company’s 
failure to indorse a change on the policy 
prior to the insured’s death did not mean 
that no effect could be given the insured’s 
efforts to effect a change of beneficiary. 
The real legal problem in this case per- 
tained to the policy’s requirement that the 
insured send the policy to the company with 
written notice of the change of beneficiary. 
In other words, did the insured’s failure to 
send the policy to the company nullify his 
endeavors to change the beneficiary? 

The estranged wife of the insured contested 
the claim of the insured’s sister to the pro- 
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LAPSED ACCIDENT POLICY: 
Nonpayment of premium due Sunday 


(Ala.) page 48 
MERCHANT MARINE SEAMAN: 
Designation of beneficiary (Fla.) page 48 
NON-FORFEITURE PROVISIONS: 
Life policy issued by industrial in- 
surance company (Okia.) page 49 
SOUND HEALTH CLAUSE: 
High blood pressure, etc. (Ga.) page 49 
Misrepresentation (Ga.) page 50 
SUICIDE OF INSURED: 
Jump from hotel window (Ga.) page 50 
“VEHICLE” DEFINED: 
Loss of foot under derrick (Tex.) page 51 
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ceeds. The insurance company admitted 
liability and paid the amount of the policy 
into court. The evidence disclosed that 
after the insured became ill he executed 
proper forms of change of beneficiary and 
sent them to the company. However, since 
the wife had concealed the policy, he was 
unable to return the policy for the proper 
endorsement, as required under the policy. 
At the trial, it was brought out that when 
the wife heard that the insured was con- 
templating making his sister the beneficiary, 
she put the policy in her hotel safe for the 
purpose of preventing such change. 


The insured’s sister, and not his wife, the 
court held, was entitled to the proceeds of 
the policy. The facts and circumstances 
compelled the view that the insured did 
everything he could to effect a change of 
beneficiary, and that he was thwarted in his 
attempt to send the policy to the company 
and have it perform the ministerial act by 
reason of the studied plan and design of the 
wife. It cannot be denied that the insured 
had the right to possession of the policy 
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and his wife had no right to hold it from 
him. He had the right to change the bene- 
ficiary without her consent. Indeed, it was 
entirely fair to find that it would have been 
futile for the insured to have requested pos- 
session of the policy from his wife under 


the circumstances. She should not be per- | 


mitted to benefit by her wrongful conduct. 
If equity would take cognizance of the sit- 
uation and its aid could be invoked prior to 
the insured’s death, no convincing reason 
appeared why equity should not at this 
time secure for the insured’s last named 
beneficiary her rights to the proceeds of the 
policy.—Bankers Life Company, plaintiff v. 
Doering et al, defendants. United States 
District Court, District of Minnesota, Fourth 
Division. December 7, 1943. 9 CCH Lire 
Cases 274. 


Marshall S. Snyder, Neil Hughes, for defendant 
Doering. 

Frank J. Collins, Ben R. Toensing, for defend- 
ant Buechler. 


CHANGE OF BENEFICIARY 


(TEXAS) 


® Group policy 
Agency of employer 


Two days before he died, an insured under 
a group policy wrote a letter to his employer, 
accompanied by an affidavit, stating that he 
wished to change his beneficiary from his 
sister to his wife. For some unexplained 
reason, the letter and affidavit were not re- 
ceived by the insurance company until thir- 
teen days after the insured died. The 
insurance company filed a bill of inter- 
pleader, tendered into court the _ pro- 
ceeds of the policy, and the sister and the 
wife interposed their respective claims to 
the proceeds. 


The reviewing court concluded that the de- 
livery to the employer by the insured of the 
letter and affidavit, requesting the change 
of beneficiary, was not a delivery to the 
insurance company or to an agent of the 
company, but that the employer was 
the agent of the insured. The court found that 
the insured requested his agent, the em- 
ployer, and not the’ insurance company, 
to make the change in beneficiary. This 
request was received on the 12th of August 
and before any action was taken by his 
agent the insured died on the 14th day of 
August. Under the terms of the policy and 
the certificate the change would not take 
effect until due acknowledgement of the 
request was furnished by the insurance com- 
pany to the insured. Before the agent of 
the insured could act on the request, or 
complete it, the insured died and thereby 
revoked the authority of his agent to act in 
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the premises. The rights of the beneficiary 
became vested upon his death, at which time 
there had not been a compliance with the 
provision in the policy that the beneficiary 
might be changed by written notice to the 
company, and, under the provision that 
“Such change shall take effect when due 
acknowledgement thereof is furnished by 
the Company to such person insured and 
all the rights of his (or her) former bene- 
ficiary or beneficiaries shall thereupon cease,” 
the change could not then be effected. Un- 
der the provisions of the policy the right 
of a former beneficiary would not cease un- 
til acknowledgement of the change was fur- 
nished by the company to the insured. 
Notice to the insured was never given and 
could not then have been given because of 
the death of the insured. The failure to 
make the change was not chargeable to the 
insurance company; consequently, the case 
does not fall within the scope of the maxim 
that “equity will treat as having been done 
that which should have been done.”—Sallie 
Johnson, appellant v. Ethel Johnson, appellee. 
United States Circuit Court of Appeals, 
Fifth Circuit. December 9, 1943. 9 CCH 
Lire Cases 315. 


Allan H. Kottwitz, A. B. Wilson, Houston, Tex., 
for appellant. 
W. L. Kemper, Houston, Tex., for appellee. 


DISABILITY BENEFITS 


(KENTUCKY) 


® Total and permanent disability 
Insured’s statements as to condition 





The insured instituted suit to recover further 
disability benefits, after having been paid 
such benefits from September, 1930 until 
March of the following year, although he 
had notified the company that there would 
be no further claim because “I have been 
giving full service to my affairs.” Further- 
more, when the policy lapsed and was sub- 
sequently reinstated, the insured stated he 
was in “good health.” 


In Kentucky, while the phrase “totally and 
permanently disabled” as used in an insur- 
ance policy comprehends something more 
than impairment of health or partial dis- 
ability, it does not mean utter helplessness 
or absolute dependency. “Total and per- 
manent disability,” although not regarded 
as complete and continuing until death, im- 
ports continuance of the necessary degree 
of disability for an indefinite period of ap- 
preciable duration and not merely a 
transient or temporary incapacity. Total 
disability means inability to transact any 
substantial, material or important part of 
one’s business or to perform any substantial, 
material or important thing or duty cus- 
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tomarily done in one’s occupation. In 
Kentucky, the ability to work in other oc- 
cupations of a dissimilar nature does not 
absolve the insurer from liability under dis- 
ability insurance contracts. 


Before the automobile accident which re- 
sulted in the insured’s disability and which 
necessitated his wearing a back brace, the 
insured’s mining corporation, of which he 
was president, general manager, and chief 
stockholder, had suspended mining opera- 
tions and engaged in selling a product al- 
ready mined. After the accident, the 
insured was able to carry on his work with 
the aid of his wife, but he could not perform 
all of the substantial, material acts which 
he formerly did in the active supervision 
of the mines. 


The finding of the District Court that the 
insured was not totally and permanently 
disabled during the period in question was 
supported by substantial evidence. State- 
ments by the insured himself referring to 
his condition and his ability to work in an 
occupation similar to the one in which he 
was formerly engaged supported the con- 
clusion of the court.—Crook, appellant v. 
The Prudential Insurance Company of 
America, appellee. United States Circuit 
Court of Appeals, Sixth Circuit. Decem- 
ber 8, 1943. 9 CCH Lire Cases 292. 


Charles C, Grassham, Thomas S. Waller, Padu- 
cah, Ky., for appellant. 


James G. Wheeler, Paducah, Ky., for appellee. 


DISABILITY BENEFITS 


(KENTUCKY) 


®@ Nonoccupational policy - 
Ability to perform any work 
Former decision overruled 


Concluding that the rule of construction 
adopted by it in 1913, in a suit involving a 
nonoccupational insurance policy, and fol- 
lowed thereafter and applied in numerous 
other cases, was unsound and a misappli- 
cation of the law applicable to such insur- 
ance contracts, the Kentucky Court of 
Appeals overruled this decision — National 
Life and Accident Company v. O’Brien’s Ex’r, 
155 Ky. 498, 159 S. W. 1134—and all subse- 
quent decisions of a like nature. In these 
cases the court adhered to the so-called 
liberal rule of construction, holding that the 
disability mentioned in such policies meant 
being disabled from following a particular 
occupation rather than any occupation. It is 
now the conclusion of the court that the in- 
sured, in nonoccupational contracts, should 
be required to show physical disability not 
only to follow his regular occupation but 
also any occupation for which he may be 
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fitted by education, training and experience, 
which may yield a reasonably substantial 
gain or profit, rising to the dignity of an 
income or livelihood. A comprehensive 
statement of this decision, which is The 
Mutual Life Insurance Company of New 
York, appellant v. Bryant, appellee, appears 
on page 27. Kentucky Court of Appeals, 
December 14, 1943. 9 CCH Lire Cases 300. 


R. Lee Blackwell, Thomas W. Bullitt, Bullitt 
& Middleton, Louisville, Ky., for appellant. 
Stoll, Muir, Townsend, Park & Mohney, James 
Park, Lexington, Ky., for appellee. 


EFFECTIVE DATE OF POLICY 


(MISSOURI) 


@ Inconsistent policy provisions 
Vexatious refusal to pay 


“Does the date of the policy, May 23, 1941, 
or the date of the delivery of the policy, 
June 23, 1941, determine the date on which 
the second premium is due?” This was the 
primary question to be determined in a suit 
based upon a policy containing inconsistent 
provisions with respect to the effective date 
of the policy. The insured died on June 
24, 1942, one day succeeding the day on 
which the thirty-one days of grace for the 
payment of the second premium expired, 
if the date of the policy, May 23, 1941, is to 
govern the date for the payment of the sec- 
ond and subsequent premiums. The second 
premium was never paid. In one part of the 
contract it was provided that the policy 
“subject to its terms, takes effect as of 
May 23, 1941, from which date policy years 
shall be reckoned,” while in another part 
of the contract it was provided that “the 
policy issued hereon shall not take effect 
until it is delivered to me and the premium 
thereon actually paid while I am in good 
health.” Still another part of the policy 
provided that “The payment of the first 
premium hereon is a condition precedent to 
the taking effect thereof.” With such in- 
consistent provisions, the court was bound 
to adopt that interpretation concerning the 
effective date which was more favorable to 
the insured. It ruled, therefore, that under 
the facts in this case, the policy did not 
take effect until June 23, 1941, the date 
the premium was paid and the policy de- 
livered to the insured, and that the insured 
was entitled to a full year’s insurance from 
said date. And, since the evidence showed 
that the insured died within the grace period 
allowed by the policy after its lapse on said 
date, plaintiff was entitled to recover on 
the policy; and the court did not err in 
refusing to direct a verdict for the insurer. 


A second, or subsidiary, question arose as 
to the right of plaintiff to recover a penalty 
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and an attorney’s fee under the vexatious 
refusal to pay statute. A case of vexatious 
refusal to pay under the statute is not 
made by merely showing the issuance of 
the policy, the death of the insured, and a 
denial of liability by the defendant, but 
it must appear that on the conceded facts 
no open question of law is presented. Being 
of the opinion that no open question of law 
was presented by the facts in this case, the 
court held that the penalties were properly 
assessed. Plaintiff also moved for damages 
for vexatious appeal, but the court found 
nothing in the conduct of the insurance 
company to warrant imposition of that 
penalty.—Glosch, respondent v. Central Life 
Insurance Company, appellant. St. Louis 
Court of Appeals, Missouri. December 7, 
1943. 9 CCH Lire Cases 309, 


Russell J. Horsefield, 418 Olive St., Chelsea O. 
Inman, 1376 Arcade Bldg., St. Louis, Mo., for 
respondent, 

Lewis A. Stebbins, H. A. Pierce, 211 W. Wacker 
Dr., Chicago, Ill., Vincent M. Flynn, William 
L. Mason, Jr., 420 Shell Bldg., St. Louis, Mo., 
for appellant. 


FRAUDULENT APPLICATION 


(NEW YORK) 


® Consultations with physicians 
Presumption of materiality 
Federal Rules of Civil Procedure 


In applying for life insurance, the insured 
had misrepresented the facts as to consulta- 
tions he had had with physicians—this was 
the insurance company’s defense to plain- 
tiff’s claim as beneficiary. The company 
took the depositions of two physicians, who 
testified that the insured had in fact con- 
sulted them, but not as to the reason for or 
nature of such consultations, since plaintiff 
claimed her statutory privilege that these 
were confidential communications. She as- 
serted, however, that these examinations 
were merely routine. Plaintiff relied on 
Federal Rule 26 (b) which provides as to 
the “scope” of examination before trial that 
it shall be only as to relevant matter “not 
privileged.” The district court granted the 
insurer’s motion for summary judgment. 
Under New York Instirance Law, misrep- 
resentations are “presumed to have been 
material” where “full disclosure and proof 
of the nature of such medical impairment” 
have been prevented. In granting judg- 
ment, the district court held that plaintiff 
had prevented full disclosure, that the pre- 
sumption therefore operated, and that plain- 
tiff’'s own affidavit was not enough to 
explain the visits to and the X-rays of the 
physicians. In affirming the judgment, the 
appeal court held that Federal Rule 26 (b), 
the rule relied on by plaintiff, does not have 
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such an extensive application as to control 
and, as the court believed, largely to nullify 
another federal rule more directly involved 
—Rule 56, concerning summary judgments. 
The express language of Rule 56 provides 
that “the judgment sought shall be rendered 
forthwith if the pleadings, depositions, and 
admissions on file, together with the affida- 
vits, if any, show that, except as to the 
amount of damages, there is no genuine 
issue as to any material fact and that the 
moving party is entitled to a judgment as 
a matter of law.” Here the depositions, 
taken at their face value, and construed in 
the light of the underlying law of the state, 
showed that there was no genuine issue of 
material fact and supported the judgment 
rendered.—Engl, plaintiff, appellant v. Aetna 
Life Insurance Company, defendant, appel- 
lee. United States Circuit Court of Appeals, 
Second Circuit. December 3, 1943. 9 CCH 
Lire Cases 252, 

Harry G. Herman, New York City, N. Y., Jacob 
A. Bernstein, Mt. Vernon, N. Y., for plaintiff, 
appellant. 

Daniel Miner, Allen M. Taylor, New York City. 
N. Y., for defendant, appellee. 


FRAUDULENT APPLICATION 


(MISSOURI) 


@ Concealment of heart ailment 
Agents’ knowledge 
Collusion 


The insurer sought to avoid liability on a 
policy on the ground that the insured 
fraudulently stated in her application that 
she had never suffered a heart ailment when 
in fact she had suffered from this disease 
for several years. The evidence for the 
beneficiary showed that the insured had 
suffered with a heart ailment for many 
vears prior to the signing of the application 
for the policy in suit, and that the insur- 
ance company’s representatives were in- 
formed of this prior to and at the time of 
the preparation and signing of the applica- 
tion; that she mentioned this ailment to 
them at the time of the preparation and 
signing of the application, and that the in- 
surer’s representatives wrote in false an- 
swers to questions respecting her state of 
health without her knowledge. The court, 
in affirming a judgment for the beneficiary, 
held that the answers to the questions writ- 
ten into the application by the agents in 
this case were not contractual. They were 
mere representations and operated to avoid 
the policy only if fraudulently made. There 
was in the policy no contractual provision 
respecting the health of the insured, as that 
the policy should not take effect unless the 
insured was in sound health at the time of 
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its issuance, or that the policy should be 
void if any representation regarding her 
health was untrue. The evidence in this 
case did not show collusion as a matter of 
law between the insured and the defend- 
ant’s agents. Furthermore, defendant did 
not try the case on the theory that there 
was collusion between the insured and the 
agents, but tried the case on the theory that 
the agents knew nothing of the insured’s 
heart ailment at the time of the preparation 
and signing of the application, and that the 
insured fraudulently misrepresented to the 
agents her condition of health. The insurer 
may not, therefore, now be heard to chal- 
lenge the verdict on the ground of collu- 
sion between the insured and the agents, 
which presupposes knowledge on the part 
of the agents of the insured’s heart ail- 
ment.—Kettlegardes, respondent v. The 
Prudential Insurance Company of America, 
appellant. St. Louis Court of Appeals, 
Missouri. December 7, 1943. 9 CCH Lire 
CAsEs 312. 

Paul P, Hoegen, 317 N. Eleventh St., St. Louis, 
Mo., for respondent. 

Fordyce, White, Mayne, Williams & Hartman, 
R, E. LaDriere, 506 Olive St., St. Louis, Mo., for 
appellant. 


INSURABLE INTEREST 


(PENNSYLVANIA) 


© Non-relative named 
Provisions of by-laws 


Death benefits under a benefit certificate 
were claimed by the widow of the deceased 
who had been a member in good standing 
of the beneficial association which issued 
the certificate. The designated beneficiary 
was no relative of the deceased member, 
but he contended that he was entitled to the 
proceeds by reason of being the named 
beneficiary in the certificate. The by-laws 
of the association stipulated that benefici- 
aries could only be relatives of the mem- 
bers unless a member should become 
dependent upon some other person. The 
object of the association was “to assist its 
members in case of sickness or disability, 
to aid widows, orphans, and families in 
general after the death of a member.” The 
designated beneficiary had no right to be 
named as a beneficiary under the by-laws or 
under the provisions of the legislative act 
then in force—the member was never de- 
pendent upon him. Although the associa- 
tion could have liberalized its by-laws after 
the enactment of a later law permitting the 
designation of non-relative beneficiaries, it 
failed to do so, and under the provisions 
of this later law, benefits payable by the 
association were still limited to the classes 


1944 LIFE, 





(47) 





and in the order designated by the by-laws. 
The designation of the named beneficiary 
was not in conformity with the by-laws and 
he was not otherwise a lawful beneficiary. 
His designation being invalid, the widow of 
the deceased member was entitled to the 
fund.—Kopachuk, plaintiff, Bohachevsky, 
appellant v. The Providence Association of 
Ukrainian Catholics in America. Pennsyl- 
vania Superior Court. December 9, 1943. 9 
CCH Lire Cases 307. 

John Michael Doodan, 1524 Walnut St., Philadel- 
phia, Pa., for appellant. 

Levi, Mandel & Miller, Ralph S, Croskey, 1203 
North American Bldg., Philadelphia, Pa., for 
defendant. 


GROUP INSURANCE 


(MICHIGAN) 
e@ Lay off of employees 

Request for continuance 

Termination of insurance 


While on his way to work in the Chrysler 
plant on July 5, 1939, Mr. Blundy sprained 
one of his shoulders and after working a 
few hours was sent to the hospital where 
his sprained shoulder was taped; he went 
home and returned to work on July 16th. 
Change of models in the Chrysler plant led 
to a lay off of employees, including Mr. 
Blundy, and, therefore, he did not work 
after he returned to the plant on July 16th. 
When laid off he drew the full amount of 
wages due him, leaving no money to con- 
tinue his insurance under a group policy. A 
month later, on August 16th, Blundy was 
killed in an automobile accident. In this 
action by the beneficiary based on the group 
insurance policy, the defense was _ termi- 
nation of employment and nonpayment of 
insurance premium. A request for continu- 
ance provided: 

“I desire my insurance Coverage under the 
Chrysler Corporation group insurance plan to 
remain in effect during the temporary model 
change lay off in 1939, and I hereby authorize 
the deduction from wages due me at the time 
of said lay off an amount sufficient to pay my 
insurance, in advance for a period of one month. 
Date: 6-30-39."’ 


This request for continuance of the insur- 
ance was strongly relied on by the benefi- 
ciary. The court, however, concluded that 
the policy had lapsed for non-payment of 
premiums. 

This exhibit [the request for continuance] must, 
in law, be construed to mean what its language 
says. It was dated by its signer, Charles A. 
Blundy, before he was “‘laid off,’’ or injured, 
or sent to the hospital for treatment. To con- 
Strue its meaning as indicating a request to 
continue his insurance for a period of 30 days, 
beginning with July 16 would, in the court's 
opinion, as a matter of law, do violence to 
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the plain meaning of the language contained 
therein. 


Weeks before the death of the insured, he 
accepted payment of the full amount due 
from the employer and, thereafter, there 
was no money due the employee from which 
the employer could have or should have 
paid the insurance premiums.—Blundy, 
plaintiff, appellant v. Aetna Life Insurance 
Company of Hartford, Connecticut, defend- 
ant, appellee. Michigan Supreme Court. 
November 29, 1943. 9 CCH Lire Cases 256. 


M. William Kashmerick, 10315 Jos. Campau 
Ave., Hamtramck, Mich., Sidney K. Meyer, 917 
Ford Bidg., Detroit, Mich., for plaintiff. 

Geraid E. Schroeder, 1718 Buhl Bldg., Detroit, 
Mich., for defendant. 


LAPSED ACCIDENT POLICY 


(ALABAMA) 


© No grace period allowed 
Late premium payment—reinstate- 
ment 
“Sunday laws” 


Under the plain provisions of the accident 
policy in question and the insured’s last 
premium receipt, the insured’s protection 
was for a definite term, namely, from 12 
o’clock, noon, June 1, 1940, until 12 o’clock, 
noon, September 1, 1940. If the premium 
was not paid by 12 o’clock, noon, Septem- 
ber 1, 1940, the policy would not be kept 
“in continuous force.” If the premium was 
paid and accepted after 12 o’clock noon, 
September 1, 1940, the policy would be re- 
instated. The coverage of the policy, there- 
fore, was for a definite and fixed term with 
no grace period allowed, The insured 
drowned at 2 o’clock P. M., September 1, 
1940. The premium due at 12 o’clock .on 
that day not only had not been paid but 
no showing whatsoever was made that any 
effort or attempt to pay the premium was 
made before the accident or thereafter. It 
was contended by the beneficiary that since 
the premium became due on Sunday, and 
since the next day was Labor Day, a legal 
holiday in Florida, the insured had until 
Tuesday, the third of September, in which 
to pay the premium. Since it appeared that 
two of the premium receipts offered in evi- 
dence bore a date later than the first day 
of the month on which the quarterly pre- 
mium became due, plaintiff further claimed 
that the quarterly premium in question was 
not due until September 6, and, consequent- 
ly, the policy was still in force at the time 
of the insured’s death. The court concluded 
that the company and the insured treated 
these two late premium payments as re- 
instatements, which placed the policy back 
in force, with its premium rates and premi- 


um dates and general provisions unchanged, 
and thus the policy was kept in continuous 
force from the date of issuance until 12 
o’clock noon, September 1, 1940. Accord- 
ing to the evidence, the premiums were 
paid on or before the time due and thus 
the policy was automatically renewed from 
quarter to quarter, with the exception of 
the two reinstatements above mentioned, 
and these reinstatements, even if considered 
as new contracts, put the policy back in 
force without any change therein except 
that a reinstatement would not have the 
effect of covering an accident occurring 
between the date the premium was due and 
the date of the reinstatement, but would 
only cover accidents subsequently occur- 
ring. 


The court cannot make a new contract. 
Neither can it ignore the fact that this was 
a term policy that expired at a definite hour 
unless renewed and kept in continuous force 
by the payment of a premium before that 
hour, nor can the court in this instance 
adopt the reasoning in those cases where 
an effort was made by a party to make a re- 
quired payment but was prevented from 
doing so because of the fact that the bank 
or the place of business of the payee was 
closed. Even if the insured had the privil- 
ege of paying on the next day, it surely 
would be necessary to show that he at- 
tempted, or at least intended, to exercise 
that privilege—Mutual Benefit Health & 
Accident Association, appellant v. Kennedy, 
appellee. United States Circuit Court of 
Appeals, Fifth Circuit. December 1, 1943. 
9 CCH Lire Cases 247. 


Erle Pettus, Al. G. Rives, Birmingham, Ala., for 
appellant. 

James W. Aird, Victor H. Smith, William 5s. 
Pritchard, Thomas H. Fox, Birmingham, Ala., 
for appellee. 


MERCHANT MARINE SEAMAN 


(FLORIDA) 


® Designation of beneficiary 
Rival claims to proceeds 


Each officer and crew member of the 
American steamship Norlavore was insured 
as “evidenced by a Cover Note and insur- 
ance policy issued by the Underwriters at 
Lloyd’s, London * * * to the amount of 
$5,000 for loss of life, $300 for loss of per- 
sonal effects (of an officer).” The mother 
of the insured, an officer in the Merchant 
Marine Service who was lost at sea by 
enemy action, sought to recover the pro- 
ceeds of the policy which had been paid to 
the insured’s widow as administratrix of his 
estate. At the time he became second 
officer of the Norlavore for the voyage, the 
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insured signed “shipping articles” and, in 
one of the description spaces designated 
“Address of .Wife or Next of Kin,” he 
placed the name and address of his mother, 
who relied upon this entry to establish her- 
self as payee of the policy. The court 
holds that the mother was not entitled to 
the proceeds as beneficiary of the policy. 
Obviously, the insurer was obligated to pay 
any proceeds accruing under the policy to 
any beneficiary named by the insured while 
he was a member of the ship’s personnel 
within the period stated in the contract. His 
status was fixed when he signed the articles. 
The contract was not one directly between 
the insurance company and the officer, but 
covered all those serving as officers and 
crew members for a designated period. The 
signature of the articles fixed the time when 
designation should be made but was not in 
itself the act of designation. That there 
might have been a failure to name a bene- 
ficiary was anticipated, for the policy pro- 
vided that, in the absence of the designation 
of a named beneficiary, payment was to 
be made to the executor or administrator. 
That is precisely what was done. Finally, 
the court héld, this money was the property 
of the widow and not an asset of the in- 
sured’s estate.—Poss et al., appellants v. 
Craven, apnellee; Same v. Craven, Admx., 
appellee. Florida Supreme Court. Novem- 
ber 23, 1943. 9 CCH Lire Cases 245. 

C. B. Peeler, for appellants. 

Frank T. Cannon, H. A, Williams, for appellee. 


NON—FORFEITURE PROVISIONS 


(OKLAHOMA) 
e Industrial insurance company 
Issuance of ordinary life policy 
ow of general insurance 
aws 


The issue determinative of an appeal by the 
insurance company from a judgment in 
favor of the beneficiary was whether the 
governing law provided by statute was de- 
pendent upon the character of the company 
issuing the policy under consideration or 
the character of the policy so issued. The 
insurance company, organized under a stat- 
ute authorizing industrial life, health and 
accident insurance, issued a policy for a 
substantial sum providing for monthly pre- 
miums and stated that failure to pay premi- 
ums prior to termination of the grace period 
would result in automatic forfeiture. An- 
other statute established a non-forfeiture 
provision which is read into every policy 
governed by the general insurance laws. 
The beneficiary claimed that since the terms 
of the policy indicated that it was not an 
industrial policy, the general insurance laws 
governed and that after premiums had been 
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paid for almost four years, there was ample 
reserve to carry the policy in force beyond 
the date of the insured’s death. This con- 
tention was upheld. Thus the character of 
the insurance does not depend upon the 
character of the company issuing it, but 
upon the terms and conditions of the insur- 
ance contract existing between the parties. 
So if, as in the case at bar, the insurance 
contract is in fact that of an old line policy, 
liability under it is governed by the stata- 
tory provisions regarding such contracts 
of insurance, and in so far as such a con- 
tract is concerned, the insurance company 
may not claim its statutory exemption re- 
lating to industrial life, health and accident 
companies, for by its action it has taken 
itself from the protection of these statutes. 
—Old Surety Life Insurance Company of 
Alva, Oklahoma, plaintiff in error v. Mor- 
row, defendant in error. Oklahoma Su- 
preme Court. December 7, 1943. 9 CCH 
Lire CAsEs 294. 

Otjen & Carter, Enid, Okla., for plaintiff in 
error. 

M. F. Priebe, W. E. Crowe, Enid, Okla., for 
defendant in error. 


SOUND HEALTH CLAUSE 


(GEORGIA) 
@ High blood pressure—kidney ail- 
ments 


Instructions to jury 


A policy issued by the insurance company 
limited liability to a return of the premiums 
paid if the insured was not in sound health 
at the time of delivery or had previously 
suffered enumerated diseases, including 
heart disease. Claiming that the insured 
was not in sound health at the time the 
policy was issued and delivered, and that 
the insured, before the date of issuance and 
delivery of the policy, had “hypertension, or 
high blood pressure, a serious disease of 
the blood vessels,” the insurance company 
denied that it was indebteded to the bene- 
ficiary for the full amount of the policy. 


There was evidence from which it appeared 
that the insured was not in sound health at 
the time the policy was issued and delivered 
to her and, also, that she had been treated 
shortly before the issuance of the policy for 
ailments of the blood vessels and kidneys. 
However, there was testimony from which 
the jury was authorized to find that the 
insured was in sound health at the time 
the policy was issued and delivered and 
had been in apparent good health and 
sound physical condition for some years be- 
fore the issuance of the policy, and had been 
sick only one or two times with influenza, 
or other ailments not affecting the heart, 
kidneys, or blood vessels. 
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Defendant excepted to certain portions of 
the charge to the jury, but the court found 
that the jury was clearly charged that de- 
fendant denied liability under the contract 
with the exception of a return of the pre- 
miums on the conditions stated, and, also, 
had clearly and unequivocally submitted to 
them both defenses of the insurance com- 
pany, namely, the liability for the return of 
the premiums on the insured’s not being in 
sound health at the date of the issuance of 
the policy and on the insured’s having had 
before the date of the issuance of the policy 
any of certain enumerated diseases. 


Holding that the evidence authorized the 
verdict, and that there was no merit in the 
special grounds of defendant’s motion for a 
new trial, the court affirmed the judgment 
in favor of the beneficiary for the face 
amount of the policy.—Life & Casualty In- 
surance Company vy. Ellis, Guardian. 
Georgia Court of Appeals. December 4, 
1943. 9 CCH Lire Cases 290, 


Shaw & Shaw, La Fayette, Ga., for plaintiff. 
S. W. Fariss, La Fayette, Ga., for defendant. 


SOUND HEALTH CLAUSE 


(GEORGIA) 


@ Misrepresentations in application 
Agent’s knowledge of paralysis 
Waiver 


There was evidence to the effect that at the 
time the policy in question was delivered 
the superintendent and agent of the insur- 
ance company were told that the insured 
had suffered a stroke of paralysis and that 
they told plaintiff, the beneficiary, this made 
no difference and delivered the policy to 
her. Under this evidence, plaintiff con- 
tended, a jury would have been authorized 
to find that the company had notice, 
through its agent and superintendent, suf- 
ficient to put it on inquiry as to the sound- 
ness of the insured’s health at the time the 
policy was delivered and that it had waived, 
or was estopped from setting up, that 
the insured was not in sound health at the 
time the policy was delivered. Both the 
application and the policy provided that 
the insurance should net become effective 
until the policy was delivered to the insured 
while he was in sound health and the policy 
limited the powers of the agents of the 
company to change or vary policy provi- 
sions by providing that only the president 
and secretary of the company had the power 
to change or vary its terms. An insurance 
company may limit the power of its agents, 
and when notice that the agent’s power is 
limited is brought home to the insured in 
such manner as would put a prudent man 
on his guard, the insured relies at his peril 


on any act of the agent in excess of his 
power. Under the facts of this case, the 
court did not err in directing a verdict for 
the insurance company on the ground that 
the insured was not in sound health at the 
time the policy was delivered.—Strickland 
v. Gulf Life Insurance Co. Georgia Court 
of Appeals. December 3, 1943. 9 CCH 
Lire Cases 305. 


E. W. Maynard, S. G. Jones, Macon, Ga., for 
plaintiff. 

Joseph D. Tindall, Clint W. Hager, J. F. Kemp, 
Atlanta, Ga., Carlisle & Bootle, Macon, Ga., for 
defendant. 


SUICIDE OF INSURED 


(GEORGIA) 


@ Jump from hotel window | 
resumption against suicide 


An insurance policy contained the follow- 
ing clause: 


“Suicide. If the insured, whether sane or 
insane, shall die by his or her own hand or 
act within two years from the date of issue 
of this policy, the liability of the company 
under this policy shall be limited to the 
payment in one sum of the amount of pre- 
miums paid, less any indebtedness to the 
company.” According to the trial judge, 
the insurer successfully carried the burden 
of proving the suicide of the insured and, 
consequently, was relieved from liability by 
reason of this provision in the policy. The 
court, on appeal, took a contrary view. The 
evidence disclosed that within two years 
from the issuance of the policy in question, 
the insured was found dead on the mez- 
zanine roof of the hote! where he was 
spending the night. Several nights before 
this, the insured had had a vivid nightmare 
in which he imagined that he was being 
pursued by someone plotting to take his 
life. On the night of his death, the insured 
wildly called for help, but when the hotel 
authorities were able to break down the 
door, the insured was found lying on the 
roof some forty feet below. Said the court: 


“It is inferable from the evidence that the 
plaintiff's husband, immediately before his 
body’s going through the window and fall- 
ing about 40 feet below, was in a state of 
fright or delirium, and it not appearing 
from any evidence that he possessed any 
realization of the height of the window from 
the roof on which his body fell, and since 
there must be some mental intent on the 
part of a person to take his own life by the 
doing of some act which would naturally 
tend to destroy his life in order to consti- 
tute death by his own act, suicide, the in- 
ference is not demanded, even though the 
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plaintiff's husband by his own act may have 
precipitated his body through the window, 
that his act was done with suicidal intent, 
irrespective of whether he at the time was 
sane or insane.” 


Where a person is found dead under cir- 
cumstances which are consistent with non- 
suicidal death, the presumption is that such 
death was not suicidal.—Christensen v. New 
England Mutual Life Insurance Co. Georgia 
Court of Appeals. December 1, 1943. 9 
CCH Lire Cases 268. 


Scott, Dunaway, Riley & Wiggins, Atlanta, Ga., 
for plaintiff. 


Jones, Williams & Dorsey, Atlanta, Ga., for 
defendant. 


“VEHICLE” INTERPRETED 


(TEXAS) 


e Transporting drilling derrick 
Loss of foot 





The insured was injured while working for 
his employer, a rig-building contractor, and 
while engaged in moving a derrick from 
one location in an oil field to another over 
a public highway. The derrick was being 
pulled on rollers by a caterpillar tractor 
which was propelled by gasoline. The in- 
sured had been carrying rollers from the 
back to the front of the derrick and placing 
them under it, and while he was standing 
or walking on the highway, his right foot 
was caught under a roller with the derrick 
on it, near the front of the derrick, as it was 
being pulled by the tractor. His foot and 
ankle were so crushed that it was neces- 
sary to amputate the foot. The accident 
policy upon which the suit Was based in- 
sured against death or dismemberment re- 
sulting from bodily injury, if sustained, 
among other means, 


By being struck, knocked down or run over 
while walking or standing on a public highway 
by a vehicle propelled by Steam, Cable, Elec- 
tricity, Naphtha, Gasoline, Compressed Air, 
Liquid or Horse Power (excluding injuries sus- 
tained while on a railroad right of way, except 
an established crossing, or sustained while doing 
work on a public highway or railroad right of 
Way). 





The question for determination was whether 
the insured was struck by a “vehicle” with- 
in the meaning of the quoted paragraph of 
the policy. It was the opinion of the Texas 
Supreme Court—on which jurisdiction was 
conferred because of conflicts in decisions 
of the Courts of Civil Appeals—that the 
word should be given an extended mean- 
ing, and that the contrivance or device by 
which the insured was struck was a 
“vehicle.” The tractor, the derrick, and the 
rollers under the derrick, taken together, 
were a device or instrumentality assembled 
and used to transport the derrick from one 
place to another. The vehicle thus formed 
was propelled by the gasoline used in the 
tractor’s motor. The court gave no import- 
ance to the fact that the rollers were not 
attached to the derrick. They served the 
purpose that wheels would have served and, 
together with the tractor to which the der- 
rick was attached by a cable, were the 
means of carrying the derrick. It profited 
little to consider separately the tractor or 
the derrick or the rollers. All of them 
were brought together and together thev 
became and were used as a device on or by 
which the derrick, even though forming 
during its transportation a part of the vehicle, 
was transported. When a motor truck or 
tractor and a trailer are joined for the pur- 
pose of moving both over the highway they 
become in effect one motor vehicle. It has 
been held that they are not, when thus at- 
tached, considered one motor vehicle if a 
pertinent statute treats them as separate 
units. The policy excluded injuries sus- 
tained “while doing work on a public high- 
way.” The words “doing work on”, stated 
the court, may reasonably be given the 
meaning that they exclude from the protec- 
tion afforded by the policy injuries suffered 
by the insured while the work that he is 
doing is directed to or concerns the high- 
way itself, as constructing, maintaining or 
repairing the highway.—Davis, petitioner v. 
National Casualty Company, respondent. 
Texas Supreme Court. December 8, 1943. 
9 CCH Lire Cases 265. 

Scott, Toothaker, Strickland, Ewers & Wilkins, 
Mission, Tex., for petitioner. 


Kelley & Looney, L. Hamilton Lowe, Edinburg, 
Tex., for respondent. 


ed 


Consistency of Policy Clauses 


The stipulation in a policy that “each such renewal shall continue this policy in 
effect until the expiration of the period for which premium has been paid” is not 
in conflict with Standard Provision 16 providing for cancellation of the policy 


at the option of the insurer. 


Therefore, there is no violation of the Michigan 


statutory provision prohibiting certain inconsistent policy clauses. 
—O pinion of the Michigan Attorney General, 
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Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF oF WAT cn 


CHEMICAL COMPOUND: 
Warning of inherent danger 
(Mo.) page 52 
DERAILMENT OF TRAIN: 
Inferential negligence (Ohio) 
ELEVATOR INJURY: 
Defective automatic equipment 
(Ga.) page 53 
Minor operating elevator (Mo.) page 54 
EXPLOSION OF BOTTLE: 
Bottling company’s liability (Va.) page 54 
HOCKEY GAME INJURY: 
Flying puck—Risks assumed (Neb.) page 55 
LANDLORD'S LIABILITY: 


Invitee struck by falling window 
screen (Md.) 
Tenant's fall in hallway (La.) 


page 53 


page 56 
page 55 


MUNICIPALITY’S LIABILITY: 
Fall in uncovered drainhole (S. C.) page 56 


NUISANCE—FERTILIZER PLANT: 


Crop damaged by sulphurous fumes 
(Ohio) page 57 


RAILROAD PASSENGER INJURED: 


Sudden starting of train (N. Y.) page 58 
SIDEWALK INJURY: 
Fall on loose gravel (La.) page 58 


STORE INJURY: 
Fall on wet ramp (Mo.) page 59 
Tripping over scales in aisle (Ga.) page 59 
TELEGRAM DELAYED: 


Reinterment necessitated by delayed 


telegram (La.) page 60 
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CHEMICAL COMPOUND —INHERENT 
DANGER 


(MISSOURI) 


e@ Laborer injured 
No privity of contract 
Duty to warn 


Orr, the plaintiff, was employed as a laborer 
by the Whitmire Research Corporation, manu- 
facturing chemists having a contract with 
the Shell Oil Company to compound, accord- 
ing to Shell’s formulae, insect spray sold 
under the Shell name and label. Shell fur- 
nished the formulae and specifications, chem- 
icals and other ingredients, cans and 
containers. One of the ingredients furnished 
by Shell for the insect spray was a chemical 
known by the trade name of Kesscocide. It 
was a synthetic, patented compound known 
chemically as alphanapthylisthiocyanate. 
Plaintiff, who was engaged in mixing the 
spray, suffered a skin irritation. A swelling 
developed over his body. The skin irritation 
increased as did the swelling, producing a 
nervousness, temperature, itching and loss 
of weight and finally the skin peeled from 
all over his body. The severest injury he 
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suffered was a permanent, chronic nephritis, 
or chronic inflammation of the kidneys known 
as Bright’s disease. The court held Shell 
liable on the ground that it had knowledge 
of the inherent danger of the chemical and 
had failed to warn plaintiff of the dangers of 
working with it. The rule is now well set- 
tled that a duty is imposed upon the one 
who furnishes an article which he knows, or 
ought to know, to be peculiarly dangerous to 
give notice of its character or bear the 
natural consequences of his failure to do so. 


This rule originated as an exception to the 
general rule of non-liability where no privity 
of contract exists, and was applied in cases 
involving injuries from poisonous drtgs, 
chemicals, explosives or articles inherently 
dangerous to person or property. The basis 
of liability is not in contract but arises from 
a social responsibility to use due care to 
avoid injuring those persons likely to be in- 
jured if such care is not used. Paul Strain, a 
co-defendant with Shell who was employed 
by Shell to inspect the products prepared by 
Whitmire, was not liable, the evidence show- 
ing that he had no knowledge of the toxic 
quality of the chemical before Orr was in- 
jured by it. 
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The award of $20,000 was claimed to be 
excessive, but the court refused to disturb it. 
The original verdict of $40,000 was excessive 
but it was reduced to $20,000 by the trial 
court. The question of excessiveness of the 
reduced amount after remittitur is for this 
court to decide, yet “we are usually reluctant 
to require a further remittitur after the trial 
court has directly passed upon the excessive- 
ness of any award by substantially reducing 
the amount thereof.” Mcreover, a rule of 
decision has arisen whic says where in- 
juries and losses are similar there should be 
reasonable uniformity in the amounts awarded. 
In observing such rule of uniformity, the 
court was required to defer to the ruling of 
the trial judge in this case—Orr, plaintiff, 
respondent v. Shell Oil Company et al., de- 
fendants, appellants. Missouri Supreme Court, 
Division No. One. December 6, 1943. 9 
CCh Necticence Cases 1101. 

Jones, Hocker, Gladney & Grand, Lon O. 
Hocker, Jr., 4€7 North Eighth St., St. Louis, 
Mo., for appellants, 

William R. Schneider, J. Edward Gragg, 705 
Olive St., St. Louis, Mo., for respondent. 


DERAILMENT OF TRAIN 


(OHIO) 


@ Railway mail clerk injured 
Conflicting inferences 
Res ipsa loquitur 


Although no explanation of the cause of the 
derailment of their train was tendered in de- 
fendants’ answers, they were permitted to 
introduce evidence tending to substantiate 
an explanation. This disclosed that a few 
minutes before the derailment occurred an 
automobile fell on the right rail of the track 
on which the train was proceeding, that the 
headlight on the locomotive made objects visi- 
ble at 1,500 feet, that the engineer of the train 
observed that the reflection of light from the 
right rail was obscured, waited a few sec- 
onds, and then when assured of an obstruc- 
tion on the track, applied the emergency 
brakes, that a train traveling at eighty miles 
per hour cannot be stopped in less than 
2,200 feet and that the locomotive struck 
the automobile, resulting in the derailment 
of the train. 

The trial court, although requested to do so, 
refused to charge upon the rule of res ipsa 
loquitur, being of the opinion that 

“* * ® the case started out having the aspects 
of a res ipsa loquitur case, but after all the 


evidence was concluded it lost the characteristic 


or characteristics of a res ipsa loquiturean 
*eer 


The propriety of this action was before the 
appeal court, in a suit by a railway mail clerk 
to recover damages for injuries sustained as 
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a result of the derailment while he was en- 
gaged in his duties in the mail car of the 
train. No attempt to charge specific acts of 
negligence on the part of the carrier was 
made, the plaintiff merely stating that his 
injuries were the direct and proximate result 
of the negligent operation of the train by the 
carrier. 


The trial judge repeatedly placed the burden 
on the plaintiff to prove negligence, refrain- 
ing from any statement indicating that plain- 
tiff was entitled by reason of the rule of 
res ipsa loquitur to an inference of negligence 
from the derailment alone. The jury must 
have been impressed with such repeated state- 
ments of the duty of plaintiff and was thereby 
influenced in reaching a conclusion that the 
evidence of defendants was conclusive against 
the injured clerk. Neither the inference re- 
sulting from the application of this rule nor 
the inference of care to be drawn from the 
evidence showing an explanation is con- 
clusive upon either party. The evidence de- 
veloping the inferences presents a factual 
issue for the triers of the facts, but certainly 
the jury should be advised that it is per- 
mitted, even required, to weigh the effect of 
such respective inferences. 


Because of the trial court’s failure to give the 
plaintiff the full benefit of the res ipsa loquitur 
rule, and because of its failure to properly 
present the value of the conflicting infer- 
ences, the judgment in favor of defendants 
could not stand.—Fink, appellant v. New 
York Central Railroad Company et al., 
appellees. Ohio Court of Appeals, First 
Appellate District. December 6, 1943. 9 
CCH NEeEc.isence Cases 1069. 

Edward M. Ballard, George Metzger, for appel- 
lant. 


T. A. McCormack, H. N. Routzhan, 
pellees. 


for ap- 


ELEVATOR INJURY 


(GEORGIA) 


@ Fall down shaft 
Automatic elevator 
Defective equipment 
Sufficiency of petition 





It appeared from the allegations of the plain- 
tiff’s petition that the defendants knew that 
an automatic elevator and its equipment 
would be used by the employees of the 
Kleinberg Company, where the plaintiff was 
employed as a “presser,” that the defendants 
were under a duty to the Kleinberg Com- 
pany and its employees to inspect the ele- 
vator and its equipment and keep it in repair 
and in a condition to function as an auto- 
matic elevator, that by the alleged negli- 
gence of the defendants in failing to keep the 


NEGLIGENCE (Other than Automobile) 





(53) 





qe 


Se A EO TT AE RN a A A TT 


Eee ere amare 


na 


automatic equipment in repair, the plaintiff, 
without fault on her part, in attempting to 
use the elevator, fell through the shaft and 
suffered severe personal injuries. Plaintiff, 
after going to the first floor of the building 
from her work on the third floor by way of 
the elevator for the purpose of eating her 
lunch, went to the elevator for the purpose 
of returning to her work on the third floor. 


She observed through a small window in the 
door of the elevator a dim light which re- 
sembled the light in the elevator and pro- 
ceeded to open the door by the use of a 
contrivance provided for that purpose. She 
thereupon stepped through the door into what 
she thought was the lighted elevator but 
which was the open elevator shaft leading 
into the concrete basement below. The peti- 
tion, it was held, stated a cause of action 
against the defendants and the court did not 
err in overruling general and special de- 
murrers thereto. It is not essential to the 
establishment of a cause of action that it 
should appear from the petition that plaintiff 
was free from fault, or that her injury was 
not caused by her own negligence. If, how- 
ever, it affirmatively appeared from the allega- 
tions that plaintiff by the exercise of ordinary 
care could have avoided the injury, or in 
other words that her injury was caused by 
her own negligence, the petition would fail 
to set out a cause of action. A dissenting 
judge was of the opinion that the petition, 
as against demurrer, showed that plaintiff 
was barred from a recovery by her own neg- 
ligence.—Southeastern Elevator Company 
et al. v. Phelps. Georgia Court of Appeals. 
December 1, 1943. 9 CCH NEGLIGENCE CASES 
1095. 

Haas, Gardner, Lyons & Hurt, Atlanta, Ga., for 
plaintiff. 


G. Seals Aiken, T, A. McGehee, Atlanta, Ga., for 
defendants. 


ELEVATOR INJURY 
(MISSOURI) 


@ Minor operating elevator 
Implied consent 
Hotel guest’s fall 


Eighty-six year old Mr. Hill was injured 
when he fell from a passenger elevator at 
defendants’ hotel, and he recovered $19,500 
as damages for such injuries. The accident 
occurred when this old gentleman, who lived 
in the hotel, attempted to step into the ele- 
vator. At the moment he had one foot on 
the elevator and the other on the lobby floor, 
the elevator moved upward, causing him to 
be thrown violently upon the tile floor of the 
lobby. A boy about twelve years of age, the 
son of one of the hotel guests, testified that 
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he started the elevator at the time plaintiff 
was injured and that Sam Brown, the ele- 
vator operator, had frequently permitted him 
to run the elevator. The boy stated that he 
was at the controls when plaintiff was getting 
on, and that Brown, who was on the elevator 
about two feet from him holding a pitcher of 
ice, said to him, “Go on.” The appeal court 
was confronted with the question as to 
whether this boy had destroyed his evidence 
in chief to the effect that Brown directed 
him to start the elevator, defendants con- 
tending that he testified directly to the con- 
trary on cross-examination and, therefore, 
that the evidence on that point given on 
direct examination could not be considered 
of any probative value. This question was 
determined adversely to defendants. 


Ruling that the evidence was sufficient to 
authorize a jury to find that the elevator 
operator, Brown, had tacitly consented and 
permitted the twelve-year old boy to oper- 
ate the elevator, the court affirmed the judg- 
ment for the plaintiff. The defendants 
insisted that the verdict of $19,500 was grossly 
excessive. To date of trial Mr. Hill had ex- 
pended for hospital care, nursing, medicine 
and doctor bills about $12,400. The reason- 
ableness of this amount was shown by the 
evidence. The jury, therefore, allowed him 
about $7,000 as compensation for his pain 
and injuries, and this amount, in view of the 
nature of the injuries sustained—a broken 
hip and shoulder requiring nine months’ hos- 
pitalization—was not excessive.—Hill, re- 
spondent v. Montgomery et al., appellants. 
Missouri Supreme Court, Division No. Two. 
December 6, 1943. 9 CCH NEGLIGENCE 
Cases 1060. 


EXPLOSION OF SEVEN-UP BOTTLE 


(VIRGINIA) 


®@ Bottle in cooler 
Loss of eye 
Res ipsa loquitur 





The doctrine of res ipsa loquitur was errone- 
ously applied by the trial court in an action 
to recover compensation for the loss of an 
eye resulting from the explosion of a bottle 
of Seven-Up and, therefore, a judgment in 
favor of the injured person was not allowed 
to stand. The explosion occurred under 
rather unusual circumstances. Defendant 
bottling company had delivered to the store 
of the plaintiff’s mother a crate of bottles of 
Seven-Up, which the driver placed on a shelf. 
About nine o’clock that night, the plaintiff 
took several bottles from the crate and 
placed them in a cooler, where there were 
bott!:s of beer as well. Between eleven and 
twelve o’clock that night a customer re- 
quested a bottle of beer from the plaintiff 
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and, as she lifted the top of the cooler for 
the purpose of supplying it, the explosion 
occurred, It was afterwards discovered that 
a bottle of Seven-Up had burst. The court 
said: “In Virginia, the doctrine, if not en- 
tirely abolished, has been limited and re- 
stricted to a very material extent.” Because 
there was evidence at hand explanatory of 
the accident, and since it was patent that 
it may have been attributable to causes for 
which the bottling company was not re- 
sponsible, the plaintiff was not entitled to 
rely on the res ipsa loquitur doctrine.— 
Seven-Up Bottling Company, Inc. v. Gretes. 
Virginia Supreme Court of Appeals. De- 
cember 6, 1943. 9 CCH NEGLIGENCE CAsEs 
1111. 


Venable, Miller, Pilcher, Parsons & Kyle, for 
plaintiff in error. 


James G. Martin & Son, for defendant in error. 


HOCKEY GAME INJURY 


(NEBRASKA) 


e Flying puck 
Assumption of risk 
Contributory negligence 


On New Year’s Day, in 1941, the plaintiff, 
her husband, and another married couple 
attended a hockey game conducted by the 
defendant—an amateur exhibition with no 
reserved seats being sold. Plaintiff’s party 
occupied box seats immediately behind a 
wall three and one-half feet high; during the 
second game a flying puck from the arena 
struck plaintiff in the face, causing injuries 
for which she sought recovery. Negligence 
was attributed to the defendant for its fail- 
ure to erect a screen in front of the box 
seats and its failure to give any warning of 
the danger of pucks leaving the field of play 
and going into the stands. One of the ques- 
tions presented for determination related to 
the standard of care owed by the defendant, 
namely, whether this standard of care was 
fixed exclusively by the practices of prudent 
operators, or whether these practices were 
evidence to be used by the jury, together 
with other evidence, in determining the ques- 
tion of due care. The court, on appeal from 
a judgment in favor of the injured spec- 
tator, concluded that evidence that an 
operator constructed and operated a hockey 
rink in conformity with the custom and 
approved methods of prudent operators in 
the business did not conclusively fix the 
standard of care of the operator as a mat- 
ter of law, but was evidence only which 
the jury might consider with other evidence, 
under proper instructions, in determining 
whether due care was exercised by the 
operator, and that the issue of whether or 
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not defendant was negligent was properly 
submitted to the jury. 


It was also held that the defense of as- 
sumption of risk was not inconsistent with 
the defense of contributory negligence and 
that the two defenses may arise under the 
same state of facts. In view of the novelty 
of the game of hockey in the state of Ne- 
braska, and the acquaintanceship and ex- 
perience of the plaintiff with the game and 
its incidental dangers, the court felt that the 
question of her knowledge of the game and 
its dangers, and her entire conduct as it 
related to the issue of dereliction on her 
part, was a matter for the consideration of 
the jury. 


The jury should have been informed in sub- 
stance that a spectator assumes the risk of 
dangers incident to the playing of the game 
which she knew or which a reasonably pru- 
dent person under the circumstances should 
have known or foreseen. The duties of the 
plaintiff, under the defense of contributory 
negligence, likewise should have been de- 
fined. In this connection the jury should 
have been told, in substance, that her duties 
required her to exercise reasonable care in 
protecting herself against known dangers, 
if any there were, and such dangers incident 
to the playing of the game that should have 
been known and appreciated by a reasonable 
person in the exercise of due care. This 
court has recently held that want of ordinary 
care and not knowledge of the danger is 
the test of contributory negligence. The 
failure to properly instruct the jury on the 
duties of the plaintiff as outlined was preju- 
dicial error.—Tite v. Omaha Coliseum Cor- 
poration, appellant. Nebraska Supreme 
Court. December 3, 1943. 9 CCH Neati- 
GENCE CAsEs 1086. 

Swarr, May & Royce, Omaha, Neb., for plain- 
tiff, appellee. 

Kennedy, Holland, DeLacy & Svoboda, Omaha, 
Neb., for defendant, appellant. 


LANDLORD'S LIABILITY _ 


(LOUISIANA) 


e@ Tenant’s fall in hallway 
Uneven floor boards 
Minor defects 


An accident in the plaintiffs’ household al- 
legedly occurred because of the landlord’s 
failure to repair the floorboards in a hall- 
way. Plaintiffs charged that the sole cause 
of the wife’s fall in the hallway was at- 
tributable to a defect in one of the floor- 
boards, which was uneven and contained 
what carpenters call a “belly.” Many times, 
it was alleged, defendant had been notified 
about this defect in the floor but failed to 
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have it repaired until after the accident oc- 


curred. The wife stated that, on the morn- 
ing of the accident, she walked over the 
hallway floor to answer the telephone and 
that, as she stepped on the defective board, 
her foot evidently struck the uneven place 
and caused her to fall. The floorboard was 
offered in evidence and the district judge, 
in his reasons for a judgment in favor of 
the landlord, observed that it was wholly 
sound and free from decay. On appeal, the 
court examined the board and entertained 
the same view and affirmed the judgment. 
The mere fact that the floorboard was not 
exactly level with the adjacent boards to 
the extent of one eighth of an inch was too 
minute a defect to receive consideration. 
Plaintiffs’ allegations concerning the exist- 
ence of a “belly” in the board were dis- 
proved by the board itself which, to the 
naked eye, appeared to be perfectly straight. 


The court took cognizance of the fact that 
there is rarely a house which does not con- 
tain some minor defect of construction or 
which does not become slightly imperfect 
through use or from conditions of the soil. 
Imperfections exist in many floors, but, un- 
less the defect is such as one would expect 
to cause injury while the premises are be- 
ing subjected to normal use, it will be re- 
garded as an insufficient basis for an action 
in damages.—Chaix et al., appellants v. 
Viau, appellee. Louisiana Court of Appeal, 
Parish of Orleans. November 29, 1943. 
9 CCH NEGLIGENCE CAsEs 1013. 


A. D. Danziger, for plaintiffs, appellants. 
Albert B. Granzin, Jr., for defendant, appellee. 


LANDLORD'S LIABILITY 


(MARYLAND) 


@ Fall of window screen ; 
Improperly replaced by painters 
Business invitee injured 





A window screen fell from a fifth floor 
apartment as the occupant of the apartment 
raised the screen four or five inches to dust 
the window frame. While the plaintiff was 
entering a drug store in the building, she 
was struck by the scteen and sustained 
severe leg injuries. In the resulting suit 
for damages, the court held that the injured 
woman, a business invitee, was entitled to 
judgment, inasmuch as the accident was 
caused by the building owner’s negligence 
in failing to maintain the window and the 
window screen in a reasonably safe condi- 
tion. It was an unescapable conclusion, 
from the facts disclosed, that the screen had 
been removed twelve days before the acci- 
dent by employees of the building owner in 
order to paint inside the screen. If it had 
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been properly replaced, it would not have 
fallen out of the window. The last installa- 
tion of the screen was made by the agent 
and servants of the building owner under 
its direction, and, consequently, it was re- 
sponsible for the injury to the plaintiff.— 
Ambassador Apartment Corporation, ap- 
pellant v. McCauley. Maryland Court of 
Appeals. November 5, 1943. 9 CCH 
NEGLIGENCE Cases 1011. 

Alfred J, O'’Ferrall, O'Ferrall & O’Ferrell, for 
appellant. 


Clater W. Smith, Clark, Thomsen & Smith, for 
appellee, 


MUNICIPALITY'S LIABILITY 


(SOUTH CAROLINA) 


@ Fall in uncovered drainhole 
Jurors’ view of premises 
Conducting of experiment 


Did the jury, in viewing the premises, con- 
duct an experiment and thereby take evi- 
dence outside of court, to the prejudice of 
the losing party? This was the question 
the appeal court was called upon to answer 
in an action by the plaintiff to recover dam- 
ages for injuries sustained when she stepped 
into an uncovered and unprotected drain- 
hole at the curb after she stepped from her 
son’s automobile. The Presiding Judge in- 
structed the jury: 

“‘Gentlemen, when you go out there you are to 
view it just as it stands now but bear in mind 
what the testimony was as to the condition of 
the night, etc., the time this occurred and try 
to visualize while you look at it what the con- 
ditions were on the occasion, taking into con- 
sideration whatever testimony is as to the 
condition of the night, etc.’ 


The jury returned a verdict in favor of de- 
fendant municipality and thereafter plain- 
tiff moved for a new trial upon the ground 
that while the jury was viewing the place 
“at least two and possibly three members 
of the jury stood on the curb and stepped 
in the hole experimenting with the nature 
and condition of the hole or drain in con- 
troversy.” 


The order granting the new trial, stated 
the appeal court, was based upon an error of 
law, because it was without evidentiary sup- 
port, and that if the matter be deemed a 
discretionary one, the judicial discretion was 
improperly exercised. In the opinion of 
the court, the mere fact that some of the 
jurors stood on the curb and stepped into 
the hole was wholly insufficient in itself 
to warrant the conclusion that an experi- 
ment was conducted, unless the court en- 
tered the field of surmise and conjecture. 
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Such action on the part of two or three 
jurors may well have been purely incidental 
to their viewing the premises, remember- 
ing that they had been instructed to take 
in the whole ground situation so that they 
might have a picture in their minds as to 
the conditions and surroundings. Surely 
jurors will not be presumed to have been 
guilty of misconduct, and such an act on 
their part seems too simple and natural to 
be deemed in any sense an experiment. The 
court was at a loss to see how it could have 
been in any way prejudicial—Stone, re- 
spondent v. City of Florence, appellant. 
South Carolina Supreme Court. December 
6, 1943. 9 CCH NEGLIGENCE Cases 1116. 

J. D. Gilland, G. Badger Baker, George W. 
Keels, Florence, S. C., for appellant. 


McEachin & Townsend, Fiorence, S. C., for re- 
spondent. 


NUISANCE—FERTILIZER PLANT 


(OHIO) 


e@ Gas fumes emitted 
Gladiolus crop damaged 
Instructions to jury 


The breakdown of an exhaust fan at the 
defendant’s fertilizer company allegedly per- 
mitted excessive quantities of sulphur dioxide 
to be released into the air and carried by pre- 
vailing winds onto the plaintiff’s land, 
where, combined with moisture of the at- 
mosphere, they formed a sulphurous acid 
which entered the leaves of his plants and 
stunted their growth. Plaintiff, an exper- 
ienced grower of gladioli, introduced evi- 
dence showing that a fan-shaped trail of 
discolored and burned vegetation could be 
traced from the fertilizer plant through a 
woodlot and across intervening fields to the 
plaintiff’s land approximately one-half mile 
from the fertilizer plant, and that prevailing 
winds blew from the plant toward his farm. 
The evidence of causation, stated the court 
on appeal from a judgment in the plaintiff’s 
favor, was sufficiently substantial to war- 
rant submission of the issue to the jury. 


The jury was charged that if the fumes 
escaped from the defendant’s plant because 
of an unreasonable use of its property, such 
use constituted a nuisance. The court de- 
clined to submit the issue of negligence to 
the jury and specifically instructed the jury 
that one who created or maintains a nui- 
sance is liable for the resulting injury with- 
out regard to the degree of care or skill 
exercised by him to avoid such injury. It 
was this instruction that presented the main 
problem in the case, for the defendant con- 
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tended that a fertilizer plant. is not a nui- 
sance per se, and that unless intentional, a 
nuisance does not arise from a single non- 
recurring act unless coupled with negli- 
gence, of which there was no proof. 


A single non-recurrent act leading to injury 
may be intentional, and interference with 
the use and enjoyment of land involving 
substantial harm caused by liability forming 
conduct, may subject the actor to liability, 
however brief in duration the interference 
may be. If the injury in the case at bar 
was foreseeable and preventable, it was, in 
the eyes of the law, intentional, and this 
without regard to whether the apparatus 
itself failed because of pure accident or be- 
cause of lack of due care or negligence. 
That injury was foreseeable was implicit in 
the fact that safeguards were installed to 
prevent it. 


The interpretation of the law, as given to 
the jury, was 

“Through the use of improved methods and 
appliances an occupation that formerly might 
have been regarded as a nuisance because of 
the annoyance it caused may now be carried 
on without offense or injury to anyone. How- 
ever, if such improved methods and appliances 
are defective or out of repair, and damage or 
injury results, it is not necessary in such case 
to establish negligence on the part of the owner. 
If it would constitute a nuisance without the 
use of improved methods and appliances, then 
that fact may be taken into consideration in 
determining whether or not it becomes a nulis- 
ance when those methods and appliances fail.’’ 


This was a correct statement of the law, and 
the jury was not misled. Upon the measure 
of damages the trial judge charged that the 
plaintiff could recover the difference be- 
tween the value of its crop as it stood before 
and after the injury. Defendant claimed 
that the proper measure was the difference 
between the value of the crop actually pro- 
duced and that which would have been pro- 
duced but for the injury, less the cost of 
preparing for market the part which did not 
mature. The court, however, was in accord 
with the trial judge, holding that the real 
measure of damages is the injury to the 
crop at the time it is inflicted, measured 
by its difference in value before and after 
injury —E,. Rauh & Sons Fertilizer Com- 
pany, appellant v. Shreffler, appellee. United 
States Circuit Court of Appeals, Sixth Cir- 
cuit. December 1, 1943. 9 CCH NEctI- 
GENCE CAsEs 1048. 

Walter A. Eversman, Williams, Eversman & 


Morgan, Toledo, Ohio, Gustav H, Dongus, In- 
dianapolis, Ind., for appellant. 

Wayne R. Peppers, Louis R. Romanoff, Hollo- 
way, Peppers & Romanoff, Toledo, Ohio, for 
appellee. 
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RAILROAD PASSENGER INJURED 


(NEW YORK) 


e Alighting from train 
Train in motion 
Contributory negligence 
Railroad’s liability 


Because she was so engrossed in reading, a 
passenger on a train was not aware that the 
train had passed her station. In fact, the 
train had also passed the next station be- 
fore she realized that she had gone beyond 
her destination. According to this passen- 
ger’s testimony, she immediately left her 
seat and walked toward the front of the 
car onto the platform when the train stopped 
at the next succeeding station. 

Q. Mrs. Dornhofer, you are now on the plat- 
form of the car ready to go downstairs, down 
those steps. Will you tell us what you did? 
A. As I started down the steps I took hold of 
the rail with my right hand, and when I got 
to the bottom step, as I went to step off and 
I was in the act of stepping down, the train 
started and swept me off my feet. I put my 
hand up to grab something to break the fall, 
and when I did, I went under the train, 


The testimony of the railroad company’s 
employees, if believed by the jury, would 
justify the conclusion that the train had 
stopped a reasonable length of time to per- 
mit all passengers to alight, that all rea- 
sonable precautions were taken not to start 
the train while anyone was alighting, and 
that plaintiff must have negligently alighted 
after this reasonable period and while the 
train was in motion. This testimony, taken 
with the injured passenger’s testimony on 
cross-examination, amply justified, said de- 
fendant, the district court’s action in setting 
aside a verdict in plaintiff's favor. The 
court could not agree with the railroad com- 
pany. The jury could, if it so chose, dis- 
believe defendant’s witnesses. Plaintiff's 
testimony on cross-examination was rea- 
sonably susceptible of an _ interpretation 
consistent with her earlier testimony—the 
train started to move just as she was put- 
ting her foot on the ground. The inter- 
pretation of that testimony was for the 
jury. The reviewing court directed that 
the verdict for the plaintiff be reinstated and 
that judgment be entered thereon.—Dorn- 
hofer, plaintiff, appellant v. The Long Is- 
land Railroad Company, defendant, appellee. 
United States Circuit Court of Appeals, 
Second Circuit. November 17, 1943. 9 
CCH NEGLIGENCE CAsEs 998, 


Joseph H. Wackerman, for plaintiff, appellant. 


Louis J. Carruthers, Ralph E. Hemstreet, Harry 
G. Anderson, for defendant, appellee. 
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SIDEWALK INJURY 
(LOUISIANA) 


e@ Fall on loose gravel 
Adjacent parking lot 
Liability of abutting owners 


About ten o’clock in the evening, while 
walking along a sidewalk in a neighbor- 
hood where he had lived for the past twenty 
years, the plaintiff stepped upon some loose 
gravel scattered upon the hard concrete 
pavement of the sidewalk at a point where 
there was a driveway leading into a park- 
ing lot. He slipped and fell on his right 
side and broke his hip, and, in seeking to 
recover compensation for his injuries, sued 
the City, the owners of the parking lot, and 
their lessee. No specific act of negligence 
was charged to any defendant and no 
specific statutory duty to remove the gravel 
allegedly scattered on the sidewalk by auto- 
mobiles entering the parking lot and by 
rain washout was charged against any of 
these defendants. 


Under Louisiana law, it is clear that the 
abutting owners cannot be held liable for 
an injury caused by an unsafe condition on 
the adjacent sidewalk merely on the allega- 
tion that thev are the owners of the property 
and without any allegation showing that 
they had contributed to such unsafe condi- 
tion. The operation of a parking lot is not 
unusual or unlawful, and the owners can- 
not be charged with negligence in leasing 
their property for that purpose. Again, in 
so far as the lessee was concerned, theve 
was no allegation of any specific act of 
negligence on his part or the violation of a 
duty imposed upon him by law. There was 
the vague allegation “that the defendants 
had had notice of the dangerous condition 
of said sidewalk.” However, there was no 
showing as to how long the condition had 
existed, nor was there any showing as to 
just why it was a dangerous condition. And 
as set forth by the trial judge, the presence 
of loose gravel on the sidewalk would not 
appear to be such an obstruction as to be 
dangerous. 


It being fundamental that neither the City 
nor the lessee could be held as insurer of 
the pedestrian using the sidewalk, and since 
there was no showing in the petition of any 
dangerous condition on the sidewalk of 
which they had actual or constructive notice, 
responsibility for the plaintiff's accident 
could not attach to either the lessee or the 
City.—Stoffers v. The City of Baton Rouge, 
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et al. Louisiana Court of Appeal, First Cir- 
cuit. November 15, 1943. 9 CCH NEctI- 
GENCE CAsEs 974. 


Moise Thibodeaux, Baton Rouge, La., for appel- 
lant. 


Roland C, Kizer, City Attorney, Johnson & 
Kantrow, Taylor, Porter, Brooks & Fuller, Wil- 
liam G. Randolph, Baton Rouge, La., for 
appellees. 


STORE INJURY 


(GEORGIA) 


© Scales in store aisle 
Customer tripping on scales 
Inattention to surroundings 


Scales placed in the aisles of stores and 
shops are not unusual sights to customers, 
according to a court which denied plaintiff 
compensation for injuries received whea 
she was thrown to the floor as a result of 
striking her foot against scales in the aisle 
of defendant’s five and ten cent store. The 
plaintiff did not expressly allege in her peti- 
tion that the scales, or any part thereof, 
were concealed from her view; and when 
the court construed the pleading most 
strongly against the pleader, it was of the 
opinion that the petition alleged that the 
scales were in full view of plaintiff if she 
had looked ahead in the direction in which 
she was going; that at the time her foot 
struck the bottom of the scales, she was 
looking at some merchandise displayed on 
the counter near her, and when looking at 
such merchandise, the scales were not in her 
line of vision and she did not see them. 


A merchant must have a place to locate his 
goods, counters and appliances with which 
to conduct his business, and when such 
appliances are not placed so as to threaten 
danger to those visiting the store, and are 
in full sight, and within the observation of 
every one, the merchant is not liable for 
accidents which result from carelessness 
and inattention to the surroundings. There 
was nothing in the manner in which the 
scales were placed and kept in the aisle 
from which it could be reasonably antici- 
pated that customers would be exposed to 
any unreasonable and concealed danger.— 
Tinley v. F. W. Woolworth Company. 
Georgia Court of Appeals. November 10, 
1943. 9 CCH NEGLIGENCE CAsEs 972. 


E. W. Maynard, S. G. Jones, Macon, Ga., for 
plaintiff. 


Martin, Martin & Snow, Macon, Ga., for de- 
fendant. 
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STORE INJURY 
(MISSOURI) 


e Fall on wet ramp 
Customer’s contributory negligence 
Argumentative instruction to jury 
Drug store owners’ liability 


On a rainy, misty day, a customer slipped 
and fell on a ramp at the entrance of de- 
fendants’ drug store. This ramp, with a 
fifteen per cent incline, was worn smooth, 
and the evidence showed that when the 
worn surface of the ramp became wet, the 
slipperiness was accentuated. Although an 
engineer testifying for defendants stated 
that the entrance was costructed in the ordi- 
nary and usual manner and was reasonable 
and practical, there was ample evidence 
from which the jury could have inferred 
that it did not comply with the general 
custom. Furthermore, there was testimony 
that five or six other persons had fallen 
under circumstances similar to those present 
when the plaintiff fell. The store owners, 
in an attempt to escape liability, vigorously 
contended that the fall might have been 
caused by a substance adhering to the heel 
of plaintiff's shoe or by some substance 
which might have been thrown on the en- 
trance way. The court, however, was in full 
accord with the trial judge, who submitted 
to the jury, as an issue of fact, the question 
as to whether or not the ramp was negli- 
gently maintained by defendants. While the 
trial judge correctly submitted the question 
of contributory negligence to the jury, his 
instruction in connection with that question 
required a reversal of a judgment in the 
plaintiff’s favor. Plaintiff testified that 


“e * © A. Well, I just walked right on out the 
door, didn’t see—wasn't looking particularly at 
anything, just kind of went out, opened the 
door and walked out when I slipped and fell.”’ 


The erroneous instruction was argumenta- 
tive—it argued to the jury that even though 
plaintiff did not look at the entranceway 
before she stepped upon it, nevertheless, if 
she would not have observed the condition 
even if she had looked, then she could 
recover.—Cameron, respondent v. Small et al., 
d.b.a. Parkview Pharmacies, appellants. 
Kansas City Court of Appeals, Missouri. 
November 8, 1943. 9 CCH NEGLIGENCE 
CasEs 976. 


Cowgill & Popham, Sam Mandell, Cyril G. 
Baucke, Kansas City, Mo., for appellants. 


Mosman, Rogers, Bell & Conrad, Kansas City, 
Mo., for respondent, 
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TELEGRAM NOT DELIVERED 


(LOUISIANA) 


@ Telegraph companies’ liability 
Mental anguish and humiliation 
Jurisdiction of appeal court 


Although a telegram announcing the death” 


of their mother had been sent by the super- 
intendent of a state hospital, plaintiffs did 
not learn of the death until eighteen days 
later. For six days after the death, the 
hospital awaited instructions from the family, 
and, when no word was received, buried the 
mother in the hospital cemetery. Subse- 
quently, plaintiffs arranged for the disinter- 
ment of the body and took the remains to 
a family burial plot, but the authorities 
would not permit plaintiffs to open the 
casket and put the remains in a new casket 
nor take the body to the church for proper 
religious services. Alleging that they suf- 
fered great humiliation and mental anguish 
because of the negligence on the part of 
two telegraph companies in failing to deliver 
the message, plaintiffs instituted suit for 
$10,000 damages. When the case was dis- 
missed and an appeal taken to the Louisiana 
Court of Appeal, this court was compelled, 
by reason of the provisions of the state con- 
stitution, to transfer the case to the Supreme 
Court. A suit for damages caused by mental 
anguish and humiliation, unaccompanied by 
any physical injury, does not involve such 
damages as will give jurisdiction to the 
Louisiana Court of Appeal where the amount 
involved exceeds two thousand dollars, but 
the appeal lies exclusively within the juris- 
diction of the Supreme Court.—Foto et al. 
v. The Western Union Telegraph Company 
et al. Louisiana Court of Appeal, First 
Circuit. November 15, 1943. 9 CCH NEctI- 
GENCE CAsEs 1003. 


UNAUTHORIZED SHOWING OF 
MOTION PICTURES 


(Concluded from page 42) 


tion. There was no’ causal connection 
established between this use of the building 
and the origin of the fire. In these circum- 
stances, there was no breach of warranty 
authorizing a declaratory judgment exoner- 
ating the insurer from liability under the 
policy. 


The insurer contended that the verdict in 
favor of the insured was excessive, because 
the jury included immovables insured as a 
part of the building in its computation of 
damages to movable equipment, but the 
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court overruled this contention.—Milwaukee 
Mechanics Insurance Company, appellant v. 
Oliver et al., Trustees, appellees. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. December 10, 1943. 4 CCH Fire Anp 
CasuA.ty CAsEs 904. 


J. L. Shook, William Harrison Shook, Dallas, 
Tex., for appellant. 

Lem Billingsley, Ft. Worth, Tex., C. O. Me 
Millan, Stephenville, Tex., for appellees. 


Who’s Who in This Issue 


W. PERCY McDONALD— 


Mr. McDonald is Chairman of the Committee 
on Aviation Insurance Law, Insurance Sec- 
tion, American Bar Association. He has 
been Chairman of the Tennessee Bureau of 
Aeronautics since 1937. The Tennessee 
Bureau of Aeronautics was given national 
recognition last month, when given a Cer- 
tificate of Honorable Mention by Vice- 
President Wallace in Washington, D. C., 
marking the first annual presentation of the 
Brewer Award. The certificate was for 
“outstanding contribution in the develop- 
ment of air youth in the field of aviation and 
training.” Mr. McDonald is a member of the 
firm McDonald, McDonald & Knapp of 
Memphis, Tennessee. 


EDWIN F. WOODLE— 


A specialist in Workmen’s Compensation 
law for the past 15 years, Mr. Woodle is a 
member of the Governing Committee of the 
Workmen’s Compensation Section of the 
Ohio State Bar Association, and First Vic:- 
President of the Cuyahoga County Bar As- 
sociation. He was a member of the Work- 
men’s Compensation Committee of the 
Cleveland Bar Association and of the Cuya- 
hoga County Bar Association for five years, 
and secretary of the Workmen’s Compensa- 
tion Section of the Ohio State Bar Associa- 
tion for three years. He has been active in 
legislative committee work relating to, and 
the drafting of, compensation laws, and is a 
member of the firm of Woodle & Wachtel, 
Cleveland, Ohio. 


JARED Y. SANDERS, JR.— 


Mr. Sanders, a member of the firm of Sanders 
& Miller, Baton Rouge, Louisiana, is a past 
president of the East Baton Rouge Parish Bar 
Association, and a member of the Louisiana 
State Bar Association. He was formerly a 
member of the Louisiana House of Rep- 
resentatives, and of the State Senate. He 
has also represented the Sixth Louisiana 
Congressional District in Congress. 
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‘ | TAXATION---O f America’ ; 
2.0 | ION---One of America’s ; 
}  |O Biggest Industries! Ff 
= iggest Industries! — 
| With an estimated volume of some 27 billion dollars 
60 for 1943, taxation takes a top place in the ranks of ; 
@) American “big business.” No other economic activity iy: 
touches so intimately the lives and fortunes of us all. “3 
“ Accordingly nowhere else is prompt, accurate, 5 
42 { and continuing information about new sf 
: developments so important to the effective * 
| conduct of corporate and personal business Fi 
32 affairs as in the field of federal and state taxation. 
54 It is here that the dependable CCH loose leaf & 
tax and business law reporting Services play their iS, 
50 essential parts. : 
There is a CCH loose leaf Service fo: very i 
19 live and important phase of tax and ; 
business law. 
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